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EXECUTIVE SUMMARY
AND OVERVIEW

Many of the elections for governor, the U.S. Senate and House of Representatives will be close in 2010. Potentially,
party control of the Senate and House hangs in the balance; gubernatorial races will also be critical, with redistrict-
ing to begin shortly after the elections. These dynamics set the stage for election time mischief and attempts at

suppression and manipulation of registration and voting rules, especially in close contests where a handful of votes
could tip the balance. In other words, the laws and policies governing voting have the potential to be game changing.

In this report, we review a number of election laws and policies in 10 states chosen because they are expected to
have close elections. In each state, there are problems with election laws, policies and practices which could impact
enough voters to determine election outcomes.

The stakes are high.

The tenor of the political debate and the mood of the country around govern- e
ment make our election system particularly susceptible to challenges this year. The tenor of the pOI itical
The negative tone started with town hall meetings in the Summer and Fall of debate and the mood

2009 around the issue of health care, in which members of Congress and other Of the cou ntry around
citizens were shouted down and intimidated. It continued through the winter overnment make

with the burgeoning of the “tea parties,” particularly their more extreme ele- g N

ments. In the spring, it devolved into a situation in which racial and homopho- ~ OUTF election system

bic epithets were directed at members of Congress and threats made against particu'ar'y susceptib|e
their lives. And in the last several months the issue of immigration — and more .
importantly the role of immigrants and ethnic minorities in our society — has tO Cha"en ges thls year .
been debated in a way that makes clear that we are going through a period of

great suspicion and anger toward some minority groups. This dangerous cocktail has the potential to set up a par-
ticularly toxic environment for hotly contested elections, often between candidates with significant ideological dif-
ferences. How elections are administered, and how the activities of partisan activists are managed, will be crucial

in determining whether our elections are fair.

As in previous election cycles, including in our 2008 Swing State Report, we examine the following critical elec-
tion issues in key states, provide a summary chart evaluating each state’s practices, and offer recommendations for
improvement of these voting procedures.

+ Voter Registration Issues. Surveys and voter hotlines identified problems with the voter registration process
as the top factor causing eligible votes to go uncounted in 2008 and up to 3 million eligible voters were disen-
franchised as a result.! There are numerous ways inadequate voter registration processes impede citizens from
registering to vote and staying on the rolls; such problems are ongoing.

» In most states, registration deadlines fall nearly a month before elections. This means just as the media and
much of the public are focusing attention on the races, voters who have not registered are barred from doing
so. Every state we reviewed except North Carolina has unreasonably limited voter registration deadlines.

» There are inadequate provisions to allow voters to update their addresses or party affiliations once they are
registered.

» Voter registration drives can be so restricted by state law that they become too cumbersome and expensive
to conduct.

» Failure to implement the National Voter Registration Act (NVRA), which requires state-based public assis-
tance and disability agencies to conduct voter registration, can block a major avenue for voter registration,
especially among lower income Americans. Kentucky for instance has seen a 74 percent decline in registra-
tions from public assistance agencies between the 1996 and 2008 election cycles, while Louisiana saw an 88
percent decline.
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» State law can create barriers to voting for formerly incarcerated citizens who have completed their sentences. Ken-
tucky, for example, requires a pardon from the governor to have voting rights restored, effectively blocking some
186,000 people from voting.

» Flawed processes in compiling and verifying voter registration databases can lead to rejection of valid registrations due
to typos, poor handwriting, or other clerical errors.

» State law can unreasonably require an exact match between data on voter registration forms and data in existing state
databases such as the Department of Motor Vehicles. In these cases, simply including or not including a middle name
or transposing of a number can cause a voter’s registration to be flagged. Nevada, for instance, requires an exact match
of every character of a person’s name and birthday with their drivers’ license, state ID, or last four digits of their Social
Security number.

Voter Identification. While all states have means by which voters identify themselves at polling sites, some states
require very specific forms of ID that are not universally available. That distorts election results by preventing eligible
voters from casting ballots. Arizona has one of the more restrictive laws in the nation, requiring voters to bring proof of
citizenship to register to vote; the state also accepts only fairly limited forms of ID at polling places. From 2004 to 2008,
more than 38,000 registrations were rejected in Arizona despite court documents indicating 90 percent of these were
from people born in the United States.

Moreover, even though some states allow for a wide range of types of identification, and others permit voters to cast
ballots if they forget to bring their ID but sign an affidavit as to their identity, election workers do not always know these
laws are on the books and will require certain types of ID anyway.

Provisional Ballots. All states are now required to offer voters provisional ballots when problems arise with registration
or voter identification, but use of these ballots varies widely by state. Depending on how they are administered, these bal-
lots can either help voters or mislead them; the rules in some states are so restrictive that a ballot the voter believes was
valid will in fact be discarded. Missourians who come to vote without requisite identification will not even be provided
with a provisional ballot. In a majority of these states, provisional ballots cast in the wrong precinct — even through no
fault of the voter -- will be disregarded.

Voter Suppression/Deception. In every election, there are still efforts to intimidate and deceive voters to suppress
turnout. States have not done enough to prohibit these practices, whether they occur via the Internet, flyers, letters, or
robocalls. Very few of the states under review here, or anywhere in the country, have measures in place directly prohibit-
ing deceptive practices or prescribing actions to be taken by officials if deceptive practices are perpetrated. In the last
election cycle, robocalls to voters” homes gave voters incorrect polling location information and e-mails were blasted
around the country with misinformation about the voting date. In 2004, deceptive practices were widespread, with flyers
distributed in some low income and ethnic minority neighborhoods claiming that voters who had not paid child support
or parking tickets would be arrested if they tried to vote.

Caging and Challenge Laws. Most of our states have laws that allow political operatives and ordinary voters to block
other eligible voters from casting ballots through “caging” and “challenge” techniques with few evidentiary requirements
and little accountability. In Ohio in 2004, partisan operatives challenged 35,000 voter registrations based only on re-
turned non-forwardable mailings; challenges again were threatened in 2008 in other states.

Challenges for New Citizens and Ethnic Minorities. States need better policies to help new citizens and limited
English proficient voters overcome barriers to the voting process. Election administrators also need to be more proac-
tive in their outreach to these communities. New citizens, as well as ethnic minorities born in the U.S., register and vote
at lower rates than the general population. In 2008, naturalized citizens voted at a rate more than 10 percentage points
lower than that of native born citizens. In most of the states under review the gap was also in the double digits, some-
times high double digits.

Overseas and Military Voters. Overseas voters, particularly our servicemen and women, also face special circumstanc-
es in voting. Congress recently passed the Military and Overseas Voter Empowerment Act (MOVE) to require mailing

of absentee ballots 45 days prior to an election. The 2010 election will be the first major election in which states have
implemented it. It is far from clear that all will meet this requirement and some states, including Colorado, are requesting
a waiver. The voices of overseas and military voters need to be heard in our country, and state election officials must take
extra measures to ensure that these votes are counted. Regrettably, some states have adopted policies which allow voters
to cast ballots via the Internet. These ballots are vulnerable to tampering and to computer glitches. Additionally, voters
who send ballots by e-mail and fax must often waive their rights to a secret ballot — an unacceptable practice.




OVERVIEW OF MAJOR
OBSTACLES IN EACH STATE

ARIZONA

Political Outlook. The race for governor in Arizona is competitive, with State Attorney General Terry Goddard
(D) challenging current Governor Jan Brewer (R). At least four races for the House of Representatives are also
close.

Obstacles to Voting: Arizona is the only state which requires proof of citizenship in order to register to vote. This
law has, and was written to have, a disproportionate impact on naturalized citizens seeking to vote; it has already
prevented thousands of Arizonans from registering, and acts as a deterrent to the registration of other eligible vot-
ers. Arizona has also historically had inadequate outreach to certain language minority communities covered by
Section 203 of the Voting Rights Act, and gaps in coverage for qualified and trained bilingual poll workers. Lack
of funding and basic administrative support continues to make the jobs of voting rights outreach workers difficult.
There is a continued need for federal observers to ensure compliance with the Voting Rights Act in some Arizona
counties.

Arizona permanently disenfranchises individuals with more than one felony conviction, but permits those with one
felony conviction to vote (though only after completing probation and parole), a distinction which confuses even
many elections officials. Arizona’s laws regarding challengers at the polling site are lax, and voters are vulnerable

to confusion and disenfranchisement due to dissemination of misinformation about the electoral process; Arizona
lacks specific laws targeting such deceptive practices. Also in Arizona, provisional ballots cast in the wrong pre-
cinct will not be counted, probably disenfranchising a great number of voters. Finally, Arizona’s voter registration
deadline falls 29 days before the election — a policy which unnecessarily bars many voters from registering.

Exemplary Voting Laws/Procedures: The State of Arizona has an excellent website for limited English proficient
voters.

COLORADO

Political outlook: Both the gubernatorial and senatorial elections in Colorado are considered toss-ups and could
be seriously impacted by the Latino vote. The race for governor is a three-way contest, featuring former Denver
Mayor John Hickenlooper (D), businessman Dan Maes (R) and former U.S. Rep. Tom Tancredo, a Republican-
turned-independent. The Senate race pits incumbent Michael Bennet (D) against Ken Buck (R). Two races for the
House of Representatives are also looking close in Colorado.

Obstacles to Voting: There are more than 404,000 eligible Hispanic voters in Colorado. Colorado has more than
150,000 immigrant citizens, and Latinos make up 12.2 percent of the electorate.? Yet Colorado elections officials do
not conduct any formal outreach for immigrant or language minority voters. Colorado also lacks any law directly
banning dissemination of deceptive information, leaving the state open to the use of phony flyers as well as online
dissemination of misinformation meant to disenfranchise voters. Colorado needs to change the law so that citizens
who have completed their prison sentences can vote and needs to strengthen its procedures notifying ex-felons of
their voting rights.

Also, the voter registration deadline in Colorado falls 29 days before the election, unnecessarily barring some
eligible citizens from registering to vote. Although Colorado allows “emergency registration” for some voters who
miss the deadline, the policy is not comprehensive.

Finally, voting in Colorado may be especially difficult for military and overseas voters. Colorado has requested a
waiver of the recently passed federal requirement that absentee ballots be sent out 45 days in advance to overseas
voters who have requested them prior to that time.
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Exemplary Voting Laws/Procedures: When voters’ names in the Colorado statewide voter database don’t exactly
match data in other databases, and minor errors occur or nicknames are used, officials are authorized to use good
judgment and keep the voter registered. Additionally, when voters are given a provisional ballot, the onus is on
election workers to check voter databases and the voter’s history to determine eligibility.

In 2008, Common Cause, Mi Familia Vota, and SEIU sued the Colorado Secretary of State for unlawfully purging
close to 20,000 voters from the voting rolls in violation of the National Voter Registration Act. As a result of the
suit, in 2010, there are new policies in place which govern maintenance of the voter lists and establish reasonable
matching criteria when adding voters to the statewide registration database. Furthermore, Colorado’s legislature
passed a law in May 2010 that specifies that no elector’s registration may be cancelled solely for failure to vote.
These policies should be helpful for voters.

ILLINOIS

Political Outlook: The U.S. Senate race for President Barack Obama’s former Senate seat is very competitive, as
polling shows either a dead heat or a gap of single digits in the contest between U.S. Rep. Mark Kirk (R) and State
Treasurer Alexi Giannoulias (D). The gubernatorial race may also be tight, as State Senator Bill Brady (R) will be
facing Gov. Pat Quinn (D), who replaced disgraced former governor Rod Blagojevich. At least 3 House districts also
have competitive campaigns.

Obstacles to Voting: Illinois voters who are “challenged” at the polls must show two forms of identification or have
another voter testify to their eligibility in order to vote. Elections officials are not provided with clear standards

on when to allow a challenged individual to vote a regular ballot. This problem is exacerbated by the fact that any
registered voter in the state may act as a designated challenger. In Illinois, provisional ballots cast in the wrong
precinct — even if cast in the correct polling site or county — will not be counted for any race, potentially disenfran-
chising a great number of eligible voters.

Exemplary Voting Laws/Procedures: In Illinois, voting rights are automatically restored to citizens when they
are released from prison; citizens on parole or probation are eligible to vote. Illinois also has exemplary voter ID
laws, which require only that first time voters who registered by mail provide identification, as mandated by the
2002 Help America Vote Act (HAVA). Illinois does not jeopardize the privacy and security of overseas and military
voters by accepting ballots cast by fax, e-mail, or over the Internet. Cook County, Illinois also has an exemplary
program for reaching out to new citizens and limited English proficient voters.

KENTUCKY

Political Outlook: The U.S. Senate race in Kentucky is competitive, with Tea Party activist Rand Paul (R) ahead of
Jack Conway (D), the state’s Attorney General.

Obstacles to Voting: In Kentucky, elections will once again be marred by the state’s extremely restrictive felon dis-
enfranchisement rules. Nearly six percent of Kentucky’s population, and roughly 24 percent of its African Ameri-
can population, is disenfranchised under this law.> While felons may regain the franchise through a petition to the
Governor, that process is clearly inadequate to give ex-felons real access to voting rights. Kentucky is another state
that does not have a direct law regarding dissemination of misinformation about the electoral process. This makes
it vulnerable to both traditional and online vote suppression mischief. Also, like many other states, Kentucky does
not count provisional ballots cast in the wrong precinct, potentially taking the vote away from many eligible voters.

Exemplary Voting Laws/Procedures: Kentucky has the most exemplary voter “challenge” law among the states
under review. Only designated challengers and election officials who undergo specific training can challenge other
voters’ right to vote. Also, Kentucky does not jeopardize the privacy and security of overseas and military voters by
accepting ballots cast by fax, e-mail, or over the Internet.




LOUISIANA

Political Outlook: In the U.S. Senate race, embattled U.S. Sen. David Vitter (R) is running for reelection and is fac-
ing a challenge from U.S. Rep. Charlie Melancon (D). Two House seats are also up for grabs.

Obstacles to Voting: Louisiana has experienced an 88 percent decline in the number of registrations from pub-

lic assistance agencies since such registration programs were required — from 74,636 registrations in 1995-1996

to only 8,688 registrations in 2007-2008 — one of the steepest drops in the nation.* Moreover, laws in Louisiana
regarding voter challenges are troublingly unclear. Any voter registered in the state may make a challenge, and once
challenged, an individual’s right to vote is left entirely to the discretion of the majority of the election commission-
ers at the polling place, with little guidance provided to the commissioners regarding how to make such a determi-
nation. In addition, many in Louisiana are likely to miss the state’s very early, 30-day registration deadline. Finally,
Hurricanes Katrina and Rita could continue to present challenges to election administration in Louisiana. A 2007
purge program removed 21,000 names from the statewide voter registration list when officials compared the names
of Louisiana voters with lists from other states. Although the Secretary of State’s office eventually restored many
names in the vicinity of New Orleans that they originally struck, list maintenance programs in Louisiana should
continue to be monitored.

Exemplary Voting Laws/Procedures: None among those studied.

MICHIGAN

Political Outlook: The race for governor was considered close, slightly leaning Republican; however, in recent
weeks Republican businessman Rick Snyder now has a substantial lead in the polls over Democrat Virg Bernero,
the mayor of Lansing. Two House seats currently held by Democrats are considered toss-ups.

Obstacles to Voting: Michigan was until recently involved in a lawsuit over purges to its voter registration data-
bases in which the state agreed to settle and reform its past practices.” During the 2008 election, Michigan was the
epicenter of controversy over possible plans to challenge voters whose homes had been foreclosed.® Challenges and
caging lists remain a potential problem.

In addition, the number of voter registration applications reported to have come from Michigan’s public assistance
agencies declined 87 percent between 1995-1996 and 2007-2008 — from 79,538 to only 10,542.” The state’s De-
partment of Human Resources (DHR) worked cooperatively with advocates to make some improvements in their
NVRA procedures in late 2007 and early 2008. Data on voter registration reported since then however, suggest
those improvements may not have been uniformly implemented throughout the state or that accountability mecha-
nisms may not have been utilized by the state agency after initial implementation of the reforms.

Michigan also lacks a law specifically prohibiting deceptive practices, leaving voters vulnerable to Election Day
dirty tricks and misinformation campaigns. Additionally, in Michigan provisional ballots cast in the wrong pre-
cinct — even if cast in the correct polling site or county — will not be counted, potentially disenfranchising a great
number of eligible voters. Finally, Michigan’s voter registration deadline falls a full 30 days prior to the election,
effectively barring some interested citizens from being able to register to vote in time to cast ballots.

Exemplary Voting Laws/Procedures: Citizens’ voting rights are restored as soon as they are released from prison.
Michigan does not jeopardize the privacy and security of overseas and military voters by accepting ballots cast by
fax, e-mail, or over the Internet. The Secretary of State also makes a serious effort to conduct voter registration at
citizenship naturalization ceremonies, a practice others should emulate

MISSOURI

Political Outlook: In Missouria U.S. Senate race is in play. Secretary of State Robin Carnahan (D) and U.S. Rep.
Roy Blunt (R) are very close in the polls. Missouri’s 4" Congressional District may also be competitive.

Obstacles to Voting: In Missouri, voters who do not bring the right ID to the polls on Election Day are barred
from voting and not permitted to receive a provisional ballot. Also in Missouri, there may be difficulties caused by
challenge laws, which permit any voter to challenge any other voter on Election Day and leave the final determi-
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nation of whether the voter may vote by a regular ballot up to the majority of election judges at the polling place.
When Missouri voters cast provisional ballots in the wrong precinct, those ballots are completely disregarded.
Missouri’s voter registration deadline falls 27 days prior to the election, effectively barring some interested citizens
from registering and voting. Missouri also does not permit individuals who are on probation or parole for a felony
to vote.

Exemplary Voting Laws/Procedures: Missouri is the only state that has a law very directly addressing deceptive
practices. Also, after a federal judge found the state’s Department of Social Services to be in violation of the Na-
tional Voter Registration Act, the Department of Social Services dramatically increased voter registration services.

NEVADA

Politcal Outlook: In Nevada, the U.S. Senate race involving Senate Majority Leader Harry Reid is expected to be
close. The gubernatorial race is a toss-up, with former district judge Brian Sandoval (R) running against Rory Reid
(D), a Clark County commissioner. Nevada’s 3" Congressional District also is considered a toss-up.

Obstacles to Voting: Nevada uses an “exact match” standard on voter registration databases, which may make it
more difficult for some voters to cast a ballot. Nevada is another state where issues could arise around immigrant
and Latino voters. There are 192,000 eligible Hispanic voters in Nevada. The Secretary of State has not taken any
particularly proactive steps to reach out to these voters. Moreover, even in a state with such large numbers of Lati-
nos, Spanish language voter registration forms are not available on the Secretary of State’s website.

In addition, Nevada has had experiences with deceptive practices causing confusion and impeding the vote, and its
deceptive practices law is not as specific as it should be to combat these concerns. Nevada’s challenge law is also
inadequate.

Exemplary Voting Laws/Procedures: Nevada has excellent voter identification laws, with requirements that go no
further than the HAVA mandate that first time voters who registered by mail must show certain types of ID prior to
voting.

NORTH CAROLINA

Political Outlook: North Carolina has emerged in recent years as a potential swing state. President Obama nar-
rowly won there, but it is unclear if other Democrats will be able to follow suit. Early polls showed the race for
senate to be competitive, though more recent numbers have shown GOP Senator Richard Burr pulling away from
the challenger, Democrat Elaine Marshall. At least three House races are very competitive.

Obstacles to Voting: While North Carolina has by far the strongest voter protection laws and policies of the states
we studied, there is still room for improvement. The challenge law in North Carolina is too expansive; any regis-
tered voter in a county may challenge a voter before the 25" day before an election,® and any individual registered
to vote in a precinct may challenge any voter at his or her precinct on Election Day.® North Carolina does not ap-
pear to require that challenges made on Election Day be made in written form or be recorded. Also, voting rights
for citizens who have finished a prison sentence are not restored until that individual has completed parole or
probation.

Exemplary Voting Laws: In general, North Carolina is a good place to be a voter. First, voters are permitted to
register to vote right up until the end of the early voting period, which stops the Saturday before the election. The
state agencies are working effectively under an implementation plan developed by the State Board of Elections in
cooperation with advocates in 2007 to increase voter registration at state agencies. There are no state imposed
voter ID laws — North Carolina voters are governed by the federal statute covering first time voters only. North
Carolina also has a very strong law prohibiting misinformation campaigns designed to confuse voters and suppress
the vote. It is a felony in North Carolina “for any person, directly or indirectly, to misrepresent the law to the public
through mass mailing or any other means of communications where the intent and the effect is to intimidate or dis-
courage potential voters from exercising their lawful right to vote”"! Finally, provisional ballots cast in the correct
county but wrong precinct will be counted for relevant races.




OHIO

Political Outlook: Ohio is a swing state as both the senatorial and gubernatorial races are hotly contested. Gov.
Ted Strickland (D), who won 60.5 percent of the vote in 2006, is running for re-election, with a challenge from
former Congressman John Kasich (R). Former Congressman Rob Portman (R) and Lt. Gov. Lee Fisher (D) will have
a competitive battle for the Senate seat. At least four House races will also be close.

Obstacles to Voting: While leaders in Ohio have taken great strides to improve the voting system, there is still
room for improvement. Ohio’s very early voter registration deadline — a full 30 days prior to the election — may
prevent many interested citizens from participating. Ohio also has ongoing issues regarding database matching,
though the Secretary of State has taken major strides to resolve them. Ohio has had problems with deceptive robo-
calls and other attempts to prevent individuals from voting by spreading misinformation; Ohio law is not as specific
as it should be to combat such practices. Ohio lacks any anti-spam statutes which apply to non-commercial
e-mails, which is worrisome because e-mail is a common and rapid method of spreading disinformation. Finally,
Ohio continues to toss away provisional ballots that are mistakenly cast in the wrong precinct by otherwise eligible
voters.

Exemplary Voting Laws/Procedures: The state is improving its registration practices at state agencies. The state’s
Department of Job and Family Services entered into a settlement agreement to effectively implement and monitor
the NVRA in November 2009."2 The first several months of data reporting under the agreement are encourag-
ing.”® Ohio also allows citizens who have finished their prison sentences to vote. Ohio’s implementation of the
MOVE Act is exemplary. The state also has exemplary practices with regard to voter registration outreach to newly
naturalized citizens.
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REGISTRATION

VOTER REGISTRATION DEADLINES

Democracy functions best when voter turnout is maximized and when the voting electorate is representative of

the nation at large. Unfortunately, turnout in the U.S. often lags behind that of other industrialized democracies,’
and those who do turn out are not fully representative of the eligible population because of persistent differentials
in turnout rates related to income, age and ethnicity, among other factors.? The requirement in most states that
voters register before a prescribed deadline is one factor that depresses turnout in the U.S.> Experts estimate that
up to 3 million individuals were denied the opportunity to vote in the 2000 presidential election because of voter
registration problems and flawed voter lists.* Eight years later, it was again estimated that 2 to 3 million voters were

disenfranchised because of problems with registration and authentication.?

Allowing citizens to register and vote on the same day has repeatedly been
shown to increase turnout, especially among historically disenfranchised
groups, without significantly increasing the burden on election administrators.
As Démos has documented, states that allow Same Day Registration boast turn-
out rates that are generally 7 to 12 percentage points higher than states without
SDR.¢ Academic studies have concluded that a sizeable portion of the gains, 3
to 6 percentage points, is directly attributable to SDR.” Additional research has
shown that SDR has an even greater impact among groups that typically have

Allowing citizens to
register and vote on the
same day has repeatedly
been shown to increase
turnout, especially
among historically

lower turnout rates such as young voters, low-income voters, African Ameri-
cans, Latinos, and mobile citizens.® Finally, academic research and surveys

of election administrators in SDR states have concluded that fraud is virtually
non-existent and administrators are able to handle registration on Election Day
without significant problems.’

disenfranchised
groups, without

the burden on election
administrators.

Even having a shorter registration deadline that is closer to Election Day has
been shown to be conducive to higher turnout and a more representative elec-
torate.'

The states examined in this report vary considerably in the length of their registration deadlines and the ability of
citizens to register and vote on the same day.

North Carolina adopted Same Day Registration in 2007. Eligible citizens who miss the regular 25-day registration
deadline may register and vote at “one-stop” early voting sites at any time between 18 days before the election and
1:00 pm on the Saturday before the election."! One-stop voting sites include such traditional registration locations
as local boards of elections as well as more convenient sites such as community centers, community colleges, public
libraries, a shopping center, and a fitness club."?

North Carolina’s new SDR law proved a huge success in the 2008 election. Over a quarter million North Carolin-
ians used SDR in the November 2008 election, almost 125,000 of whom were first-time voters in their counties."
Partially due to SDR, North Carolina saw the largest increase of any state in voter turnout over the 2004 presi-
dential election.* Additionally, SDR dramatically reduced the number of provisional ballots cast, saving election
administrators the time, money, and frustration of verifying large numbers of provisional ballots.'

Illinois and Ohio, while they do not have Election Day Registration, allow an eligible voter to register and cast a
ballot on the same day during certain periods leading up to an election. In Illinois, regular registration closes 27
days prior to an election.’ Illinois law provides for two procedures that allow a voter to register and vote on the
same day: grace period voting and overlap voting. Grace period registration, permitted in all jurisdictions through-
out the state, allows an eligible citizen to register and vote at the same time between the close of regular registra-
tion and the 7% day prior to an election.”” Indeed, voters using grace period registration must register and vote on
the same day. They are not allowed to register during the grace period and then vote in person on Election Day.
Grace period voting must be done “either in person in the office of the election authority or at the location specifi-

cally designated for this purpose by the election authority, or by mail, at the discretion of the election authority*®

significantly increasing
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In addition, voters may register to vote during a period of up to 13 days after absentee ballots become available but
before the traditional voter registration deadline—so-called “overlap voting”** Overlap voting effectively extends
the period in which a person can register and cast a ballot on the same day for up to 13 days prior to the beginning
of grace period voting.

A significant limitation of overlap voting in Illinois is that it does not seem to be made uniformly available through-
out the state. Indeed, the length of the overlap period and even its availability vary dramatically throughout the
state based on local jurisdictional rules concerning the length of the absentee balloting period and whether juris-
dictions allow in-person absentee voting. In Chicago the availability of Same Day Registration in the overlap period
may even vary from election to election.”

In the City of Peoria and the County of Peoria, a resident may register to vote and request, receive, and vote an ab-
sentee ballot in one trip between the time when absentee ballots were ready (40 days prior to the election) and the
end of the voter registration period.! In contrast, in some, but not all, elections, the City of Chicago only allows
“in-person absentee” voting during the last five or six days prior to the election, after the deadline for applying to
receive a mail-in absentee ballot has already passed. Thus, in those elections absentee voting is only allowed after
the state’s 27-day registration deadline has already passed, effectively eliminating the overlap period and limiting
in-person absentee balloting to those already registered.?? The availability and the deadlines for in-person absentee
balloting vary from election to election, thus allowing same-day registration and voting in some elections but not
others.”

Similarly, according to a representative of the Cook County Clerk’s Office (which governs elections in all areas of
Cook County outside of Chicago), the earliest a person can vote in-person is during the “early voting period” that
begins 22 days before the election.** Thus, in Cook County the registration deadline has already passed before vot-
ers are able to vote in person.

Such disparate policies that advantage some voters over others within a single state violate general principles of
equal protection.”® The differential treatment in this instance is particularly troubling since the state’s largest city,
Chicago, is among those areas disadvantaged.

There has been a lot of activity in support of Same Day Registration in Illinois although prospects for passage in the
near future are unclear. Both the 95% (2007-2008) and 96" (2009-2010) General Assemblies saw the introduction
of bills that would permit variations on Same Day Registration. In the 96 General Assembly, HB 87 would require
election authorities to allow voter registration at the precinct on Election Day, effective immediately. HB 1111
would allow, but not require, election authorities to accept voter registrations on the day of a consolidated primary
or general election. The specific rules for registering on Election Day would be determined by the local election
authorities. HB 1111 is inferior to HB 87 in that it would lead to the differential treatment of voters based solely on
the city or county in which they reside. HB 890 would establish a pilot project allowing one county to allow regis-
tration up to and including on the day of an election. HB 5921, referred to committee in March, would extend grace
period voting through the day of the election (grace period voting currently runs until the seventh day prior to

the election). Finally, a bill was introduced in 2010 that would require county clerks to conduct early voting, grace
period registration, and grace period voting on state college and university campuses.?® Grace period registration
and voting is currently only available at the office of the election authority or at another location designated by the
election authority.”” The Illinois State Legislature adjourned without passing any of these measures.

Similar bills were introduced, but did not pass, during the 95" General Assembly in 2007-2008.% Also introduced
but not passed in the 2007-2008 session was SB 410, a bill that would have eliminated the ability of voters to regis-
ter and vote (in those counties that allow it) during the absentee balloting period. In 2007, the Illinois legislature
passed HB 1753, creating a commission to study and draft a report on the implementation of Election Day Regis-
tration in Illinois.

Ohio law currently establishes a 35-day no-excuse in-person absentee voting period® and imposes a 30-day voter
registration cut-off.* This creates an “overlap period” in which an individual may both register and cast an in-per-
son absentee ballot at the board of elections. Ohio’s five-day overlap period was the cause of a great deal of con-
troversy in advance of the 2008 election. Following Secretary of State Jennifer Brunner’s August 2008 issuance of a
directive clarifying the appropriate procedures to be used during this period, prosecuting attorneys in three coun-
ties advised their county boards of elections to disregard the directive as not supported by Ohio law. The wrangling
continued when two Ohio voters took Brunner to court to force her to issue a directive voiding the registrations




from the overlap period and instructing the local boards that 30 days must elapse after a voter registers before that
voter can apply for an absentee ballot, an absurd argument that, as the judge noted in upholding the state’s overlap
period, would result in shifting registration deadlines depending on when the 30-day clock starts ticking.®! A fed-
eral district court also ruled against that argument in a similar case, decided on the same day.*

Another lawsuit, filed by the Ohio Republican Party around the same time, sought to prevent eligible citizens from
registering to vote during this five-day period by arguing the procedures were in violation of the Help America Vote
Act. That suit made its way all the way to the Supreme Court in the weeks preceding the election, with that Court
ultimately ruling in Brunner’s favor on a technical point without reaching the merits of the case.®®

Ohio’s five-day overlap period remains a source of contention as the 2010 election approaches. State legislators
from both parties have introduced or backed legislation that would adjust the period of absentee balloting, ef-
fectively repealing the so-called “magic window.” H.B. 260, an omnibus election bill, would, among many other
provisions, reduce the early voting period to 21 days, effectively eliminating the overlap period. The bill passed the
House in November but remains in committee in the Senate.** Another House bill that would eliminate the overlap
period, H.B. 92, was introduced and referred to committee.> On the Senate side, SB 8, another omnibus election
bill that would eliminate the overlap period, passed the Senate and remains in committee in the House.?** Immedi-
ately following the 2008 election, both houses approved legislation eliminating the overlap period in SB 380 (2008),
but the bill was ultimately vetoed by Governor Ted Strickland.*”

Also in 2008, HJR6, a resolution to allow for EDR was introduced but ultimately failed.?®

While Colorado has a registration deadline of 29 days prior to the election,* state law also provides for “emergency
registration” after the close of regular registration up to and including on Election Day for voters meeting certain
conditions and whose qualification to vote can be immediately established. Emergency registration is available

to (1) an elector who applied to register to vote prior to the close of registration by federal postcard application or
mail registration application; (2) an elector who applied to register to vote at a DMV or voter registration agency
prior to the deadline, and can provide the name of the agency/office and the approximate time of registration; (3)
an elector who was an absent uniformed services elector who was discharged from active duty or service within 29
days prior to the election, moved to another county within the state, and has not and will not cast a ballot in any
other county or state.** In order to demonstrate her qualification to vote a regular ballot, an emergency registrant
who attempted to register through a drive or agency must provide a receipt for the registration or sign an affirma-
tion stating the approximate date and location of her attempted registration. If she attempted to register by mail,
she must sign an affirmation legally attesting to her attempt to register.* The elector will then be provided a regular
ballot.

If an elector does not meet the above qualifications or declines to provide the requested information, she must vote
by provisional ballot. The provisional ballot will be counted if the elector’s eligibility to vote can be established by
using information contained in the provisional ballot affidavit, the statewide voter registration database, the DMV
Motor Voter database, and information provided by law enforcement agencies.*

Many of the other states in our study have some of the earliest registration

deadlines in the country. As mentioned earlier, academic research indicates that Many Of the Other

earlier registration deadlines depress voter turnout and can have an especially states In our StUdV have
negative effect on turnout among lower-income voters.** Michigan and Louisi- S§QIme of the ea rl jest

ana both require citizens to register 30 days prior to the election.** Arizona has : H H

a registration deadline of 29 days prior to an election;* Kentucky requires its reg istration deadlines
voters to register 29 days before an election;* and Missouri requires voters to In the cou ntry-

register by the fourth Wednesday, or 27 days, prior to the election.”

Nevada is unique among the states examined here in that it has different registration deadlines for citizens reg-
istering by mail and those registering in person. Nevada citizens may register to vote in person at an office of the
county clerk or other site designated by the county clerk up to 21 days before an election.*® Registration by mail,
however, ends 30 days prior to the election.”” The earlier deadline is problematic in that Nevada treats applications
produced through voter registration drives and public assistance agencies, two mediums shown to be effective in
registering low-income citizens,*® as mail-in registrations subject to the earlier deadline. This distinction could have
a negative impact on low income individuals as well as those whose work and family schedules make impractical
the extra trip to the registrar’s office to register in person.’! In order to register on-line, one must enter his or her
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name and driver’s license number or last four digits of his or her social security number before being taken to a
PDF of the registration form, making it more difficult for some people to access.

Several states have introduced bills related to registration deadlines. Legislation introduced in Arizona (H 2710)
would require county recorders to set up one or more satellite voting locations and would require that voters be
able to register and vote at the polls during the early voting period and on Election Day. Another bill in Arizona (H
2275) would require that EDR be available on Election Day for federal, state, and county offices, excluding parti-
san primary elections. Both bills have been referred to committee. A bill to permit Election Day Registration was
introduced but failed in the 2009 legislative session.*

Missouri also saw the introduction of a bill (HB 771) in 2009 that would have established one-stop sites for regis-
tration and voting any time after the registration deadline, up to and including Election Day. The bill was referred
to committee and ultimately failed. Another bill would have moved Missouri’s registration deadline up to the sec-
ond Wednesday before an election, from the current deadline of 27 days prior to the election.?® A 2008 bill, which
also failed, would have allowed one-stop registration and voting.**

Two bills involving Same Day Registration were introduced in Louisiana in 2010. HB 1115 would allow for SDR
during early voting and on Election Day while HCR 54 would request that the Secretary of State develop a plan to
change registration and voting procedures to allow for SDR and produce a written report on the topic. At the time
of this writing, both bills had been introduced and referred to committee. While not going as far as to permit Same
Day Registration, a bill introduced in Louisiana in 2008 (HB 908) would have moved the deadline for voter registra-
tion from 30 days prior to the election to 10 days prior. The bill was “involuntarily deferred in House and Govern-
ment Affairs” A similar bill was introduced during the 2006 legislative session (HB 489) that would have reduced
the registration deadline to seven days failed.

A 2009 bill (HB 4539) introduced in Michigan would allow citizens to register to vote electronically via the Inter-
net up to 4:00pm on the day before an election (as opposed to the current 30-day deadline for all types of registra-
tion). While reducing the registration deadline is an admirable end, the current bill is problematic in that it only
allows those with an official state ID card or driver’s license to utilize electronic registration. Research has repeat-
edly shown that low-income voters, senior citizens, young people and voters of color are less likely to possess such
ID.¢ Furthermore, to the extent that electronic voter registration requires Internet access, those on the other side
of the digital divide — disproportionately low-income and minority — may be prevented from taking advantage of
the shortened registration deadlines.”” A House bill to permit Election Day registration (HB 5736) was also filed in
2010 and has been referred to committee.

Finally, federal legislation (HR 3957) was also introduced in 2009 by Representative Keith Ellison (DFL-MN) that
would allow for Election Day Registration as well as Same Day Registration during early voting in states that allow
it. Ellison’s bill, which currently has 18 co-sponsors, has been referred to the House Committee on House Admin-
istration. A companion bill (S 1986) has been introduced in the Senate by Senator Russ Feingold (D-WTI) and has
been referred to the Committee on Rules and Administration.

ADDRESS CHANGES

The U.S. is a highly mobile society. Almost 26.4 million voting-age residents, over one in eight, moved between
2007 and 2008.%® Low-income individuals and persons of color were even more likely to move.* In the 2004 elec-
tion, over 1.7 million citizens cited changes in residency as their reason for not being registered.** Although final
data is not yet available, assuming residency barriers have the same effect in 2008, it is estimated that over 2 million
citizens were not registered to vote because of changes in their addresses.®!

Federal and state laws seek to facilitate registration and voting among mobile citizens by allowing certain categories
of people who were registered to vote but have since moved and not re-registered to update their addresses and
cast a ballot on Election Day.

Federal law

Under the 1970 amendments to the landmark Voting Rights Act, voters moving to a new state within 30 days of a
presidential election must be permitted to vote for President and Vice President in their former state, either in per-
son or by absentee ballot. While this is an improvement over the pre-VRA disenfranchisement, voters protected by




this law are only able to cast ballots for President and Vice President and may have to navigate the difficulties inher-
ent in requesting an absentee ballot or traveling to their former state of residence.®

The 1993 passage of the National Voter Registration Act (NVRA) provided mobile voters with an additional protec-
tion. Under the NVRA voters who move within a registrar’s jurisdiction (generally a county) but fail to notify the
registrar of the address change must still be given an opportunity to vote. If the voter moves to an address covered
by the same polling place, she must be allowed to affirm her change of address at the polling place and cast a bal-
lot.®® If the voter moves to an address that is within the same jurisdiction and congressional district but is covered
by a different polling place, the voter must be allowed to update her address and vote at her old polling place or a
central location or, if state law permits, at her new polling place.®*

While all states discussed in this report are covered by the NVRA’s fail-safe voting provision, several states have
unique requirements for voters exercising their rights under this provision that may undermine the intent of the
NVRA. For example, Arizona, while allowing an intra-jurisdiction mover to update her address and vote at her
new polling place, also specifies that a voter in this situation be provided with a provisional ballot.** Ohio also
requires the voter to cast a provisional ballot. Several studies have shown that significant numbers of provisional
ballots regularly go uncounted in each election.”’ In Illinois, a voter moving within a jurisdiction more than 30
days prior to the election is limited to only casting a ballot for federal offices in her old polling place.®® Kentucky
permits a voter moving within the same county to affirm her current address, sign an affidavit, and cast a ballot at
the precinct for her new address.® However, that voter’s ballot is considered “challenged” and must be subsequent-
ly investigated under the procedures used when a voter’s right to vote has been challenged.”

State Law

In addition to the NVRA’s protection for voters who move within a registrar’s jurisdiction, eight of the states cov-
ered in this report have state laws that allow previously registered voters who move outside of the registrar’s juris-
diction (e.g., to a new county within the state) but do not update their registrations to vote, although usually only if
the move occurred after the close of registration. While all 10 of the states covered in this report allow for this, it is
not as common nationwide. A recent study found that only 18 states allow protections for voters who have moved
outside of their jurisdictions and have not updated their addresses.”

Arizona, Illinois, Kentucky, Nevada and North Carolina permit a voter moving to a new jurisdiction after the
states’ respective registration cutoffs to vote a regular full ballot in her old county of residence within a limited
time period.”? Illinois requires a voter in this situation to sign an affidavit supported by two forms of identification
showing her new residential address.”

In Colorado, if a registered voter moves within the state at least 30 days before an election, but does not change
her registration prior to the deadline, she may register during the 28 days before the election or on Election Day;,

by going to the office of the clerk and recorder of the county in which she is registered and completing a change of
address form.” She may then vote either at the time the change of address request is verified or at the polling place
for her new address, using a certificate of registration issued by the clerk.”

Under Louisiana’s law, a voter moving between jurisdictions may remain registered to vote on any issue upon
which she was previously entitled to vote, until she registers in her new parish or until three months have passed.”
The “issues” upon which the citizen may vote include candidates for office.”

Michigan provides a longer grace period as well, allowing a voter moving between jurisdictions within 60 days of
an election to vote at her last place of registration upon signing an affidavit stating that the move has taken place.
Such a voter may vote absentee or in-person.”

In Missouri, a voter moving to a new jurisdiction after the registration deadline may vote by absentee ballot for
federal and statewide offices and ballot questions after registering to vote in the new jurisdiction. The voter must
apply for the absentee ballot in person at the office of the new clerk before 7:00pm on Election Day.” Furthermore,
Missouri allows a voter moving into the state after the registration deadline to vote by absentee ballot for President
and Vice President after registering to vote in her new jurisdiction.®
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Finally, in Ohio a voter moving to a new county can vote by provisional ballot at the Board of Elections in her new
county after completing and signing a notice of change of address.®* However, as mentioned earlier, provisional
ballots often go uncounted for reasons unrelated to the voter’s eligibility.*

PRE-REGISTRATION

Another promising avenue for increasing registration and voting rates especially young people is “pre-registration.
This reform would essentially mean that persons sixteen and seventeen years old would be able to register to vote,
even though actual eligibility to vote would continue to be triggered at age eighteen. Doing so allows a young per-
son to register vote while getting their driver’s license for the first time and allows high schools to play a very active
role in registering students and educating them about the process. Five states — Florida, Hawaii, Maryland, North
Carolina, Rhode Island -- and the District of Columbia currently offer some form of preregistration.

Preliminary research by Michael McDonald at George Mason University shows that when implemented effectively
pre-registration has a positive impact on participation rates, especially when the state plays a proactive role in
establishing programs to engage teens in the process. For example, in Florida, there were nearly 78,000 preregistra-
tions in 2008.% Based on data from that state, young people who preregister are also more likely to vote. The 2009
voter file shows that persons who pre-registered had a registration turnout rate in the 2008 election 4.7 percent-
age points higher than that of those who registered after they turned 18.%* Interestingly, McDonald also finds that
preregistration has a great effect on voting among African Americans. African-Americans who preregistered were
5.2 percentage points more likely to vote in the 2008 election than those who registered after they turned 18.%

Of our 10 states, only North Carolina allows for preregistration. According to its statute, “A person who is at least
16 years of age but will not be 18 years of age by the date of the next election and who is otherwise qualified to
register may preregister to vote and shall be automatically registered upon reaching the age of eligibility following

verification of the person’s qualifications and address.”®

AGENCY COMPLIANCE WITH NVRA

The National Voter Registration Act (NVRA) was passed by Congress and signed into law by President Clinton in
1993 for the purpose of “establish[ing] procedures that will increase the number of eligible citizens who register to
vote in elections for Federal office”®” While the NVRA may be best known for its provision requiring voter regis-
tration at state departments of motor vehicles, Section 7 of the law requires that state public assistance agencies

— those offices that administer benefits such as SNAP (formerly Food Stamps), TANF, Medicaid, WIC and SCHIP—
provide voter registration services to clients and applicants. The NVRA requires that the opportunity to register to
vote must be provided to each and every individual who applies for, recertifies or renews public assistance benefits,
and to each and every individual changing his or her address relating to the receipt of benefits. Section 7 was a rec-
ognition by Congress that low-income Americans were less likely to own cars and, therefore, less likely to interact
with a motor vehicle office.

Unfortunately, research by Démos and others has uncovered widespread

U nfO rtunately:_ non-compliance with the NVRA in public assistance agencies in states around
resea rch by Demos the country.®® Nationally, since initial implementation of the law, the number
and others has of voter registration applications coming from public assistance agencies has

declined by 62 percent since the law was implemented —from over 2.6 million

uncovered widespread registrations in 1995-1996 to only 978,000 in 2007-2008.% Investigations by

non-com pl lance Démos and others, as well as documents produced in the course of litigation,
Wlth the NVRA in have revealed violations in states across the country including agency offices

. . not having any voter registration applications on-site, a lack of state oversight,
pU bl IC_ aSS_IStance untrained agency employees, and failure to transmit completed registrations to
agencies In states election officials. Fifteen years after initial implementation of the NVRA, a sig-
around the Country. nificant gap in registration rates between high and low-income citizen remains:

.................................................. in 2008, only 65 percent of citizens in households making less than $25,000 per

year were registered to vote, compared to 85 percent of those in households
making $100,000 or more.*




Over the past several years, a campaign by Démos, the Lawyers’ Committee for Civil Rights Under Law, Project
Vote and others to improve state compliance has demonstrated that, when properly implemented, the NVRA can
help draw significant numbers of low-income citizens into the political process. Of the states surveyed in this
report, litigation has been brought against and settlement agreements subsequently entered into with state officials
in Missouri and Ohio. After largely ignoring its responsibility to enforce the law during most of the Bush Admin-
istration, in 2008 the U.S. Department of Justice entered into settlement agreements with public assistance agen-
cies in Arizona and Illinois. Over the past several years, voting rights advocates have worked cooperatively with
officials in North Carolina, Michigan, and Nevada, and Colorado to improve those states’ compliance with the
law. Less is known about Kentucky and Louisiana as those states have thus far been investigated to a much lesser
extent.

Missouri experienced an 89 percent decline in the number of voter registration applications from public assistance
agencies between 1995-1996 and 2005-2006, one of the steepest declines in the nation.”® Following the state agen-
cy’s refusal to take corrective action to remedy the widespread non-compliance discovered through investigations
and data analysis, Démos and its partners filed a lawsuit in federal court on behalf of a community organization and
a public assistance client in April 2008.> In July 2008 a federal judge in Kansas City ruled the state’s Department

of Social Services was in violation of the NVRA and ordered it to comply immediately. Among the judge’s findings
was that the department’s own records indicated it was approximately one million forms short of the number nec-
essary to have been in compliance with the law.”® A settlement agreement between plaintiffs and state DSS officials
was reached in June 2009.%

The number of voter registrations spiked dramatically following the ruling and subsequent settlement agreement.
Since DSS began reporting data under its new system in mid-August 2008, it has collected over 246,000 voter
registration applications, an average of almost 11,000 per month.*> This is compared to an average of only 649 per
month in the years preceding the agreement.”® Since entering into the settlement agreement, Missouri has become
a national leader in NVRA implementation.

Despite past problems with NVRA compliance, Ohio is also now demonstrating significant improvement since
state officials entered into a settlement agreement resolving a lawsuit filed by Démos and its partners. The lawsuit
was filed in federal district court in 2006 on behalf of two public assistance recipients and a community organiza-
tion following findings of extensive non-compliance.® In response to the pre-litigation notice letter, then-Secretary
of State Kenneth Blackwell and the Director of ODJES both claimed neither was responsible for ensuring compli-
ance in the local county offices. Secretary Blackwell’s office went so far as to imply that Ohio already had enough
registered voters.*®

After three years of litigation - including a ruling by the Sixth Circuit Court of Appeals establishing that state-level
officials, rather than the individual counties, had the authority and responsibility to enforce the NVRA® - the state
agreed to a settlement requiring a comprehensive NVRA implementation plan in November 2009. The agreement
requires the state to adopt numerous procedures necessary for ensuring compliance such as assigning NVRA Coor-
dinators in each local office, integrating the voter registration application into the agency’s application and recertifi-
cation forms, regular training, and comprehensive data collection and evaluation.'®

Based on the first six months of data provided under the agreement, it is clear the changes are having a significant
impact in enfranchising low-income voters. From January 2010 to June 2010, ODJES offices reported transmitting
101,604 voter registration applications to election officials.’™ This represents an 854 percent increase over the aver-
age number of registrations submitted by Ohio’s public assistance agencies in 2005-2006, the last reporting period
prior to the filing of the lawsuit.'®?

North Carolina became a national leader in NVRA implementation even without the need for litigation. After
being presented in summer 2006 with statistical data and evidence from field investigations indicating non-compli-
ance, the North Carolina State Board of Elections, under the leadership of Executive Director Gary Bartlett, acted
quickly to develop and roll out an effective re-implementation plan. The SBOE’s implementation plan included
such necessary elements of compliance as regular data collection and reporting, ongoing monitoring including
“secret shopper” visits to local DSS offices, and regular training for relevant staff members.'®

As aresult, the number of registrations from North Carolina’s public assistance offices has increased over six-fold
and has remained consistently high for the three years since re-implementation. Since enhanced data reporting be-
gan in February 2007, over 104,500 voter registration applications have been submitted from North Carolina public
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assistance offices, an average of 2,986 applications per month. This is compared to an average of only 484 registra-
tions per month in the two years preceding the renewed implementation effort.’**

The number of voter registration applications from public assistance offices in Illinois declined 74 percent between
1995-1996 and 2007-2008, from 33,837 to 8,948.1% Following an investigation by the U.S. Department of Justice
that uncovered “evidence of DHS’ substantial non-compliance” with the NVRA, the Illinois Department of Human
Services entered into a settlement agreement with the Justice Department in December 2008. 1%

The Memorandum of Agreement contains many core elements of an effective NVRA compliance plan, including
regular mandatory training, distribution of voter registration applications when a client interacts with agencies by
mail, and ongoing auditing procedures and data tracking. While Illinois’ initial report to the Justice Department
under the Memorandum revealed several shortcomings in how data collection and office evaluations were carried
out, many of the problems were corrected shortly thereafter. For example, while jurisdictions were initially only
required to report data every six months — far too infrequently to adequately monitor compliance — the reporting
requirement has since been changed to monthly. The state’s second report to DOJ in December 2009 showed a sig-
nificant increase in registrations. From July through November 2009, the DHS reported 41,275 voter registrations
at its offices, an average of 8,255 per month.'”” In the reporting period prior to entering into the Memorandum
with the Justice Department, all public assistance agencies in Illinois reported an average of only 446 registrations
per month.'%®

Arizona’s Department of Economic Security entered into a settlement agreement with the Department of Justice
in April 2008, following a 70 percent decline in public assistance registrations and evidence of “substantial non-
compliance” uncovered during the Department’s investigation.'® Advocates had also sent a pre-litigation notice
letter to state officials in January 2008.!'° As in Illinois, the Justice Department’s agreement with Arizona requires,
among other things, regular training on voter registration procedures, a comprehensive system of data tracking and
monitoring, ensuring that a voter registration application is included with all application and recertification materi-
als mailed to clients, and ongoing compliance evaluations conducted by the state’s Office of Program Management
and Evaluation.

While DES has indeed improved its procedures under the settlement agreement and many jurisdictions have seen
an increase in registrations, the state’s reports to the Justice Department suggest that several offices are still not in
compliance and that ongoing attention to the issue is needed.'!!

The number of voter registration applications reported to have come from Michigan’s public assistance agencies
has declined 87 percent between 1995-1996 and 2007-2008, from 79,538 to only 10,542."'? The state’s Department
of Human Resources (DHR) worked cooperatively with advocates to make some improvements in their NVRA
procedures in late 2007 and early 2008. Data on voter registration reported since then, however, suggest those
improvements may not have been uniformly implemented throughout the state.

The number of voter registration applications coming from Colorado’s public assistance agencies has been low
since initial implementation of the law. In 1995-1996, the state reported only 12,255 registrations. By 2005-2006
that number had declined to 10,222 and by the historic 2008 election cycle, there were only 12,930 voter registra-
tion applications reported as coming from Colorado’s public assistance agencies.

Concerned by the low numbers in the 2005-2006 reporting period and the fact that several sizeable counties
reported not having registered a single client over the two-year period, advocates reached out to the Colorado Sec-
retary of State and officials from the Department of Human Services in 2007. Advocates sent a pre-litigation notice
letter to Colorado officials in 2008. Election officials have been working cooperatively with the advocates and the
agency over the past three years to implement effective practices, including a web-based data reporting system and
inclusion of voter registration materials in the benefits renewal packets that are mailed to approximately 25,000
clients each month."®* While some counties are still having difficulties, there has been a significant overall improve-
ment in the number of registrations coming from the agencies: In 2009, over 20,000 citizens registered at Colo-
rado’s public assistance agencies, up 76% from the previous year and more than 277% since 2007.*

Public assistance voter registrations in Nevada declined 67 percent after initial implementation of the NVRA in
1995-1996.15 In the 2006 election, Nevada had the third highest rate of unregistered low-income citizens in the
nation - 53 percent of adult citizens in households making less than $25,000 a year were not registered to vote in
2006.116




Upon being approached by advocates with evidence of compliance problems in the state, Secretary of State Ross
Miller’s office responded favorably and has been involved in ongoing efforts to improve compliance. An initial
memo was distributed to agency employees in December 2009 and regular training and data reporting has begun.
While significant improvements have yet to be documented, the state officials’ willingness to work to improve their
procedures is an encouraging step.

Since initial implementation of the NVRA, the number of registrations coming from public assistance agencies in
Kentucky has declined by 74 percent, from 63,477 registrations in 1995-1996 to only 16,673 in 2007-2008.""” Ken-
tucky’s Cabinet for Health and Family Services has a unique technological infrastructure with the potential to facili-
tate agency registration. However, at least one aspect of its voter registration procedures may not be in compliance
with the law and is likely preventing the state from effectively registering its public assistance recipients.

Kentucky is unique in that its Cabinet for Health and Family Services uses computer software to pre-populate the
fields on a client’s voter registration application. In other words, information such as name, Social Security num-
ber, date of birth, sex, and address is automatically transferred from the agency’s application for benefits to a voter
registration application which can then be printed and signed by the client. This procedure is common in state
departments of motor vehicles and has the potential to save the client and caseworker time while also reducing il-
legible and incomplete registrations.

While Kentucky’s agency has this unique infrastructure, another aspect of its procedures may be preventing the
state from maximizing its public assistance registration program. For example, in order to take advantage of the
pre-populated voter registration application, a client must first orally indicate to her caseworker that she is not
currently registered to vote and then read and complete the first section of the state’s Voter Registration Rights and
Declination form.'*® Kentucky’s implementing legislation only provides for a voter registration opportunity when
a public assistance applicant or recipient is “not registered to vote or not registered to vote at his current address”
and requires that a “voter registration rights and declination shall be utilized to document a food stamp program
applicant or recipient’s choice to: a) register to vote; or (b) not register to vote,” after which a voter registration ap-
plication shall be completed if the applicant or recipient wants to register to vote or update his or her voter regis-
tration.'”® Following from this legislation, the state’s public assistance operation manual describes a procedure in
which a caseworker enters the code into the computer system that generates the pre-populated form only after the
client affirms that she is not already registered and does in fact want to register. This multi-step process is at odds
with the NVRA’s requirement that a voter registration application be provided “with each” application, recertifica-
tion, and change of address.'*

Kentucky has the technological infrastructure in place to be a national leader in NVRA implementation if state of-
ficials were to bring their registration procedures into full compliance with the requirements of the law.

Louisiana experienced an 88 percent decline in the number of registrations from public assistance agencies, from
74,636 registrations in 1995-1996 to only 8,688 registrations in 2007-2008, the seventh steepest decline in the na-
tion.'!

Louisiana’s implementing legislation goes beyond the requirements of the NVRA in at least one meaningful way:

an address change reported to the agency “shall serve as a notification of change of address or change of name for
voter registration unless the registrant states at the time of submitting the change that the change is not for voter

registration purposes.'?? In other words, the voter registration address for a client will automatically be updated

when she reports an address change to the public assistance agency, unless she affirmatively says that the address
change is not for voter registration purposes.

However, the low numbers of registrations being reported by the state cast doubt on how effectively this procedure
is being implemented. Moreover, a review of the implementation manual distributed by the Secretary of State sug-
gests that the procedures prescribed for address changes may not conform to the requirements of Louisiana state
law.'%

VOTER REGISTRATION DRIVES

Under our current voter registration system, voter registration drives (VRDs) are critical to expanding democratic
participation in this country, as they often register members of historically disenfranchised or underrepresented
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communities. In the 2008 election cycle VRDs likely contributed to the record turnout, especially among first-time
voters. Until we develop a system of automatic and universal voter registration, where the government assumes
the responsibility of registering all Americans to vote, we must rely on VRDs to assist in the registration process

of populations often underrepresented on voter rolls. Unfortunately, the success and proliferation of third party
registration groups has led to exaggerated claims of voter registration fraud, resulting in bills that have put undue
restrictions on VRDs. Some regulation of such groups is reasonable, but becomes problematic when it is so restric-
tive that it becomes prohibitive.

Of the states we surveyed, only Michigan, North Carolina and Kentucky do not place any statutory burdens on
third party registration groups. The simplicity of Michigan’s VRD laws is reflected in the language on the Secre-
tary of State’s website. Under a FAQs section the question “Is there a way I can help register voters?” is posed and
the answer plainly states, “Yes. Most voter registration drives use this mail-in voter registration form. Voters simply
need to complete this form and send it to the appropriate city or township clerk”'** Applications do not need to be
obtained solely from election authorities and there is no registration or deputization process as a barrier to VRDs.
In short, the law allows for an organic, simple process.

Compensation

Compensation rules that prohibit payment based on the number of registration forms submitted or according to

a daily quota are reasonable to prevent incentives for falsifying forms. In 2008, serious charges were filed against
voter registration workers for allegedly falsifying voter registration forms so that they could either meet their daily
quota or increase their pay.'*® Laws exist in Colorado,'?® Kentucky,'*” Missouri,'*® and Nevada,'?® that prevent
VRD workers from being compensated based upon the number of completed voter registration forms that they col-
lect. Ohio had a law prohibiting per signature and volume voter registration compensation, but it was struck down
in Citizens for Tax Reform v. Deters.’*® No such laws exist on the books in Arizona, Illinois, Louisiana, Michigan
or North Carolina. In Missouri anyone who receives standard compensation for working on a VRD, such as an
hourly wage, must individually register with the state.'

Turnaround Time

Perhaps the most restrictive policies are those that provide unreasonably short timelines for third party groups to
submit completed voter registration forms to election authorities. Short turnaround times give voter registration
groups with little time to effectively review the forms they have gathered and check for irregularities before they
submit them to registrars. None of the states that we have surveyed has an unreasonably short transmittal pe-
riod, such as that of New Mexico, with a 48 hour transmittal period required throughout year and is currently the
subject of litigation.”> The NVRA provides for 10 days for state agencies, except for applications collected within 5
days of the close of registration, in which case the transmittal period is 5 days.'*

Nevada has a ten day deadline for voter registration groups to submit registration forms after they have been filled
out. Field registrars, who, unlike voter registration groups, are deputized by the elections clerk, must submit forms
whenever they have collected five or more, or within ten days, whichever is sooner”"** In Illinois and Missouri
voter registration forms must be submitted within seven days of their completion.'* However, in Illinois complet-
ed registration forms must be returned to election authorities within 48 hours during the week prior to book-clos-
ing.'* If completed forms are not mailed back in the allocated time period of a week, then the voter registration
groups face serious penalties. In both Illinois and Missouri, completed voter registration forms turned in more
than a week after completion result in a misdemeanor coupled with up to $2,500 in fines and upwards of a year in
jail.**” In Louisiana, the turnaround time is 30 days."**

In order to be a paid voter registration canvasser in Missouri, soliciting more than 10 voter registration forms,'*

you must be individually registered with the state by filling out a “Voter Registration Solicitor Form,” and must
register for every two-year election cycle."*® However, according to an instate contact, the forms do not need to
be approved and anyone becomes registered as a “Voter Registration Solicitor” simply upon returning the form.
Anyone who fails to register and receives compensation for circulating applications will be guilty of a class three
election offense.'? According to a recent Brennan Center report, “failure to register carries the same criminal pen-

alties as missing the deadline, but anyone convicted is also permanently disenfranchised in Missouri”***
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Deputization And Training




Several states also require voter registration groups to register with the state and undergo training in order to
perform their registration activities. While some training may be beneficial to the voter registration group, some
trainings and the way in which they are instituted, can be burdensome.

While Colorado may have more laws than some states when it comes to VRDs, advocates say the system works
well for both voter registration groups and the state. In Colorado a VRD is defined as “the distribution and collec-
tion of voter registration applications by two or more persons for delivery to a county clerk and recorder”** VRDs
must register with the state by completing a “Statement of Intent” form and renew their registration annually;
registration expires December 31* of each year.!*® In addition, the group’s organizer must complete a mandatory
training session sponsored by the Secretary of State.’*® These training sessions can be conveniently completed over
the phone,'*” and as of recently, the state provides online training and renewal.'*® Every volunteer then must be
trained by their respective VRD organizer, who in turn must be previously trained by the state."*® The Secretary of
State states the purpose of these trainings is to “ensure that VRD organizers and circulators understand the impor-
tance and proper methods of handling citizen applications”*°

The Colorado Secretary of State’s website provides one of the most informative and comprehensive sections on
VRDs of all the states we have surveyed. This section of the website includes a “Voter Registration Drive Statement
of Intent,” which is to be filled out in order to be registered with the Secretary of State as a VRD; a “VRD Complaint
Form?”; a list of “Secretary of State Approved Voter Registration Drives”; links to VRD training webinars for VRD
organizers; statutes related to VRDs; Secretary of State rules; and VRD FAQs. '

Previously in Ohio, any individual who was compensated for voter registration work had to complete an online
training program.'® This statute was recently ruled unconstitutional in Project Vote v. Blackwell.*** According

to the Director of the Voting Rights Institute at the Ohio Secretary of State’s office, “A federal court ruled that the
training requirements of R.C. 3503.29 violate the First and Fourteenth Amendments of the U.S. Constitution and
NVRA. The court permanently enjoined the implementation or enforcement of these training requirements....
Consequently, no rules have been promulgated or training programs developed. Nevertheless, the Secretary of
State has provided guidance to organizations seeking to conduct voter registration activities in Ohio”"** Currently,
there is no required training for individuals or groups participating in VRDs or individually assisting Ohio citizens
with voter registration forms.'*®

Illinois has a complicated deputy registrar process. To qualify to become a volunteer deputy registrar an indi-
vidual must be a U.S. citizen, 18 years of age, and a resident of the jurisdiction that deputizes him or her for at least
30 days.'*® If these requirements are met then the individuals wishing to register voters using the mail-in voter reg-
istration form must submit a letter to the local County Election Authority within 90 days of the election.’®” Once
the group or individual is approved they must go through a one-hour training; training classes are scheduled on a
regular basis.'*® In addition, the person must sign a deputy registrar oath once they have become a deputy regis-
trar.’® Those who are deputized can register voters across the state, unlike other deputization programs that only
allow for voter registration in specific counties.

What makes this process somewhat complicated and arduous is that a deputy registrar must be sponsored by a
“qualified organization or agency.'® The term “qualified organization or agency” refers to a list that the Illinois
Board of Election maintains, known as a “list of bonafide state civic organizations.'®" These sponsors include: li-
braries, principals of high schools, presidents of universities or colleges, labor organizations, certain state agencies,
or presidents of corporations. A group may join this list by obtaining an application from the state board, and the
state board “usually approves and adds the organization to the list and notifies the applicant as well as the elec-
tion jurisdiction”*®* There are further complicating caveats: for instance, deputy registrars sponsored by a school
may only carry out their VRDs within the school.'*®* According to the Elections Division of the Cook County Clerk,
deputy registrars who are sponsored by a “governmental agency,” such as a school or municipality, are only allowed
to conduct their voter registration drives “on the grounds of the school, municipality, etc”'** Deputy registrars not
sponsored by a governmental agency are free to conduct their voter registrations drives where they wish, except for
at “taverns, pubs, etc'%

The Manger of Community Services at the Election Division of the Office of the Cook County Clerk reports that
“Groups interested in voter registration often like the deputy registrar process because the deputy registrar forms
provide carbon copies that constitute a paper trail for both the individual voter and the deputy registrar. It also

helps us because deputy registrars are trained to verify the voter’s identity before the registration is taken”'¢®
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Deputy registrars may also pass out mail-in voter registration forms to people who do not have proper identifica-
tion on them.'*’

Other states such as Arizona have deputization statutes on the books but no longer require deputization for
VRDs.'%® Louisiana has a “non exclusive” deputy registrar system and forms can be collected by VRDs without
deputization.’® While Missouri has stringent rules applied to VRDs, there is not a mandatory training that VRDs
or their employees need to complete; however registrars still must register with the state.'”° Similarly, Nevada does
not require training or deputization for VRDs, but the groups must complete a distribution plan (see below). 1!

Other Rules

Voter registration groups in Nevada also face hurdles in order to conduct large-scale registration drives. If a group
wants to obtain 50 or more registration forms it must submit a “Mail-In Application Distribution Plan” This plan
“requires the name and contact information of the person distributing the forms; the area of Nevada where the
forms will be distributed; and, the quantity and control numbers of the applications issued”"”> Nevada also requires
that all incomplete registration forms be returned to the state, which would imply that the voter registration groups
would be held responsible if an incomplete or blank form were not returned.'”?

In the states examined here, at the time of this writing no bills had been introduced regarding third party registra-
tion drives.




DISENFRANCHISEMENT
OF PERSONS WITH PRIOR

FELONY CONVICTIONS

An estimated 5.3 million people are unable to vote in the United States due to felon disenfranchisement laws.

174

The 10 states that we have surveyed for this report constitute a little less than a million people with criminal re-
cords who are ineligible to vote. While there has been much progress among the states in recent years to reform
their felon disenfranchisement laws so that once an American has served his time he regains the right to vote, there

is still a lot of progress to be made.

On July 24, 2009 legislation was introduced by Senator Russell Feingold
(D-WI) and Representative John Conyers (D-MI) as H.R 3335 and S. 1516,
more commonly known as the Democracy Restoration Act. It would give

ex-felons, released from incarceration, the right to vote in federal elections.
The bill would also require states to notify ex-felons of their restored rights.

This bill would enfranchise about 4 million Americans who currently have
lost their vote due to state laws.'”> Unless and until this bill passes, persons
convicted of a felony will be subject to the patchwork of state laws; felony
disenfranchisement policies, like many election laws, vary throughout

the states. For the purposes of this report we have broken down into five
categories the re-enfranchisement policies for persons with prior felony
convictions.

The 10 states that
we have surveyed for
this report constitute
a little less than a
million people with
criminal records who
are ineligible to vote.

COMPARING RESTRICTIVENESS OF POLICIES

ON RE-ENFRANCHISEMENT

Of our 10 states, Illinois,'”® Michigan'”” and Ohio'”® have the least restrictive laws. In all three states voting rights
are restored upon release from prison, meaning that persons on parole or probation are eligible to vote. According
to the Ohio Secretary of State’s Office and as a part of a settlement agreement entered into in 2009,'” upon release
from prison, an individual is routinely given the opportunity to register to vote as part of a program it has initiated
to educate ex-offenders, the Department of Corrections, including the Adult Parole Authority, and community and
faith organizations that work with these populations.'® In Colorado, persons are not eligible to vote until they have
been discharged from parole, yet they automatically regain this right the day they conclude parole.’®! Unfortunate-
ly, little is done to notify ex-felons of their returned right to vote. According to the Colorado Secretary of State’s
website, “no one will tell you when you are eligible to vote” and ex-offenders receive no notification of their restored

right.'82

Louisiana, Missouri and North Carolina’s re-enfranchisement policies fall somewhat in the middle of the spec-
trum. In these three states voting rights are restored upon completion of the sentence, including parole and proba-
tion, which could be a very lengthy period for some ex-offenders.'®® In 2008 North Carolina had over 113,000
people on either probation or parole,’® while Louisiana had 64,661 and Missouri had 78,043.1%

Louisiana and Missouri have taken action to better inform individuals who have completed their sentence of
their voting rights. In June 2008 Louisiana Governor Bobby Jindal signed into law Act No. 604, which requires the
Department of Public Safety and Corrections to inform individuals leaving its supervision of how they can restore
their voting rights, in addition to providing these individuals with voter registration applications.’®® Missouri has
a similar law, which was passed in 2003, mandating that persons discharged from prison be notified in writing of

the process and procedure to register to vote.'®
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Among the states we have looked at in this report, Arizona and Nevada have the most restrictive disenfranchise-
ment laws, outside of Kentucky. In Arizona and Nevada the restoration process is only applicable to certain crimi-
nal convictions. For instance, anyone with two or more felonies in Arizona is permanently disqualified from voting
unless he or she is pardoned by a judge and he or she must wait two years until even applying for restoration.'® Yet
those with a single-count felony will see their rights restored upon completion of their sentence, including proba-
tion and parole.”® Nevada has similar laws, where those with more than one felony, or those convicted of Class A
or Class B felonies under Nevada law are not restored the right to vote automatically, even if pardoned by a judge.**
Between Arizona, Kentucky and Nevada a little over 227,000 people remained disenfranchised post-sentence in
2004.1!

Kentucky’s law is by far the most restrictive. Any person with a prior felony conviction in Kentucky can only
regain their right to vote by way of an executive pardon issued by the Governor.'”> These executive pardons are is-
sued on an individual basis and a convicted felon can never vote in Kentucky without such pardon. This restrictive,
almost archaic disenfranchisement law has a tremendous impact on the size and composition of the electorate. In
Kentucky 6 percent of the population, or roughly 186,000 Kentuckians,'* are disenfranchised due to laws prohibit-
ing persons with criminal records from voting. Even more alarming is that roughly 24 percent of African-Amer-
icans in Kentucky'* are prohibited from voting due to the same restrictive laws, the highest African-American
disenfranchisement rate in the country.’” Roughly 69 percent of those in Kentucky who have lost their right to
vote due to a criminal conviction have completed their sentence. These citizens are out of prison, no longer serving
parole or probation, and are asked to perform all other civic duties, but nonetheless have been unjustly stripped of
their right to vote.

While Kentucky has the most restrictive laws amongst the states that we have

y .
Ke“tUCkV s law IS_ by surveyed, the state is inching, through ebb and flow, towards some progress.
far the most restrictive. The way in which restoration of voting rights is administered is entirely up to
Any person Wlth a the Governor’s office,'*” so with each new administration procedures and crite-

ria for enfranchisement vary. Kentucky’s restoration process was simplified in

_prior felony conviction 2001 and again, although minimally, in 2008.
in Kentucky can only
regain their right to
vote by way of an quirement that ex- felons write a formal essay, pay an application fee, and send
executive pardon issued in three letters of recommendation to petition for the restoration of voting

by the Governor.

When Governor Steve Beshear assumed office in 2007 he streamlined the
restoration process. Governor Beshear did away with the burdensome re-

rights. The process was simplified so that ex-felons could fill out a simplified
application.””® In addition, according to the State Board of Elections, the Board
provides mail-in voter registration cards to the Governor’s office, which are in-
cluded with the restoration of rights certificates that are mailed to newly re-enfranchised voters.'” According to the
Governor’s office Governor Beshear re-enfranchised 1,777 ex-felons in 2008 and 1,529 ex-felons in 2009.%® Despite
the evident improvement, there are still thousands of ex-felons who are struggling to regain their right to vote in
the state of Kentucky.

There has been an ongoing effort in Kentucky to amend Section 145 of the state constitution to provide for auto-
matic restoration of voting rights upon the completion of a sentence. Much of this effort has been led by State Rep.
Jesse Crenshaw (D-Lex.), who believes that the restoration of voting rights should not be left solely to the discretion
of the state’s Governor.® For the fourth time Rep.Crenshaw has introduced a bill that would amend the constitu-
tion and allow for automatic restoration of voting rights for felons who have fulfilled their sentence, with the excep-
tion of felons convicted of intentional murder, sodomy, rape or sexual contact with a minor.>*> Each legislative ses-
sion, Rep. Crenshaw’s bill gains more support in the House, but has gained little traction in the Senate.*® The bill,
HB 70, passed the House by a vote of 83-16 this year.?®* If it passes the Senate next year (the 2010 legislative session
has ended), the bill, because it would amend the state constitution, then would be put on the ballot and voted on

by the residents of Kentucky in 2012. According to a 2006 study by the University of Kentucky’s Survey Research
Center, “a significant majority” of Kentuckians support this amendment.?*




NOTIFICATION PROCESS AND POTENTIAL
DE FACTO DISENFRANCHISEMENT

Even when states have less restrictive disenfranchisement laws, sometimes they still disenfranchise a number of ex-
offenders, although not necessarily intentionally, due to a lack of clear procedures or education for both ex-offend-
ers and elections officials. The mechanisms by which ex-offenders reclaim their right to vote are often confusing
and obscure. When the re-enfranchisement process is ambiguous ex-offenders, unsure of their rights, will often
opt to not register, in fear of being harshly penalized for not complying with state law.? The fact that local elec-
tions officials are unclear about the rights of voters convicted of felonies or misdemeanors, as evidenced below, can
lead to unintentional or “de facto” disenfranchisement.

For example, in Arizona, the discrepancy in treatment between those with one felony and those with multiple
felonies can be confusing and is likely to disenfranchise single-count felons. Interviews conducted by the Brennan
Center and the ACLU support the likelihood of this confusion that can lead to disenfranchisement. Their find-
ings reveal that over half the election officials interviewed were uncertain about the distinction between these two
classes of felons concerning voting rights.?”” In addition, only one county official was aware of the waiting period,
whereas all other county officials either said they didn’t know if there was a waiting period or were under the im-
pression that there was no waiting period.?*

In this same study by the Brennan Center and the ACLU, interviews with Colorado elections officials revealed that
half of the local officials were unaware that people who were serving probation were eligible to vote.” In Ohibo,

30 percent of election officials “responded incorrectly or expressed uncertainty” about whether those with misde-
meanor convictions could vote (Ohio permits those convicted of misdemeanors to vote).*’° Kentucky also allows
people with misdemeanor convictions to vote, however in that state 53 percent of county clerks responded incor-
rectly to the question of whether these people are eligible to vote.!!

In Louisiana, if a voter with a felony conviction wishes to continue voting under an existing registration record
when he or she becomes eligible (rather than submitting a new voter registration form) she or he must appear in
person and show proof that she or he is no longer under an order of imprisonment.*** This is an extra step that the
voter might not necessarily know he has to take. It should be noted that, as referenced earlier, in 2008 Governor
Bobby Jindal signed a new law requiring the Department of Corrections to notify people about how to regain their
voting rights.??

Also on the positive side of the ledger, the North Carolina State Board of Elections has worked with the North
Carolina Department of Corrections to design information on voter registration that is given out along with a reg-
istration form to every discharged felon at the time of discharge.*

Registration Forms

According to a 2008 ACLU report, “twenty-two states’ and the District of Columbia’s registration forms provide
inaccurate, incomplete or misleading explanation of who is not eligible to vote and for how long** This includes
some of the states under review.

For example, Nevada’s voter registration form is misleading and vague in its use of language and details it chooses
to include, stating “I swear or affirm...I am not laboring under any felony conviction or other loss of civil rights that
would make it unlawful for me to vote”*® As the ACLU points out, “[i]t is unlikely that individuals will know which
‘felony conviction([s] or other loss of civil rights...make it unlawful for [them] to vote; particularly given the state’s
complicated disenfranchisement law.?” Illinois, one of the least restrictive states, where voting rights are restored
automatically after release from prison, also has a voter registration form that may throw off the potential voter. II-
linois’ form, as pointed out by the ACLU, is tricky in that it uses the narrow term “ail” rather than the broader team
“incarceration,” which implies both jail and prison.?'®

Some states, such as Colorado and Michigan, provide no information on registering to vote with a criminal record
on their voter registration forms, leaving an ex-offender without any guidance.?”® Though both states do provide
such guidance on information sheets which accompany voter registration forms, many voters read only the form
itself. The self-affirmation on the voter registration forms of both of these states does not include any information
about felon disenfranchisement. In Colorado the voter must only affirm that they are a U.S. citizen, will be 18 years
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old by the time of the election, is a resident of Colorado, and that the citizen’s address is correct,”® and in Michigan
the voter need only affirm that they are a U.S. citizen, a resident of Michigan for at least a 30-day period before
Election Day, will be 18 years old by the time of the election, and has not provided false information on the form,
and that the voter authorizes cancellation of any previous registration.?*

In Louisiana, the voter registration form is also unclear. It contains the following affirmation:

I do hereby solemnly swear or affirm that I am.... not currently under an order of imprisonment for conviction of a
felony... If I have provided false information, I may be subject to a fine of not more than $1,000 ($2,500 for subse-
quent offense) or imprisonment for not more than 1 year (5 years for subsequent offense), or both. Any false state-
ment may constitute perjury.’?

Louisiana’s law does not permit persons serving parole or probation to vote; rights are only restored after comple-
tion of sentence.?”® The term “imprisonment for conviction” could be misleading and confuse some people with
felony convictions about their rights.?**

According to the Brennan Center, combined with poor training and knowledge of the laws among local elections
officials, lack of coordination between elections officials and the criminal justice system, complex laws and registra-
tion procedures, these kinds of omissions of information and faulty instruction lead “to the de facto disenfranchise-

ment of untold hundreds of thousands of eligible would-be voters throughout the country”**

ADDITIONAL REFORM EFFORTS

The Colorado State Legislature came close to passing a bill this year, SB 179, which would allow parolees to vote
in the next election. The bill, which would need to be reintroduced in the next session, could have enfranchised
nearly 7,000 additional Coloradoans in 2010.>¢ In addition to granting parolees the right to vote, it also would re-
quire “jail administrators, sheriffs, probation and parole officers and others to inform persons of their voting rights
and to make the necessary voting materials available to them”*” Republicans have criticized the bill, citing it as a
Democratic effort to boost votes in the hotly contested November elections.”® Other Republicans, such as State
Senator Kevin Lundberg, do not support the bill because they believe issues of residency will arise, as some parol-
ees are assigned to half-way houses and “are not resident[s]” of the areas in which they reside.?”




VOTER REGISTRATION
DATABASES

When a new applicant seeks to become a registered voter, the first step in the process is filling out a voter registra-
tion application. The form can be submitted in a number of ways — for example, directly to the elections office

in person, or through the mail, or via a state department of motor vehicles office, a state assistance or disability
agency, or other designated agency.

However, that is just the first stage of adding a voter to the rolls. Section 303 of the Help America Vote Act (HAVA)
requires each state to implement a “single, uniform, official, centralized, interactive computerized statewide voter
registration list defined, maintained, and administered at the state level.”>*° Each state that we surveyed in this
report now operates a statewide computerized voter registration database — which contains the information on the
registration forms submitted by would-be voters.

The next step in the voter registration process is that, pursuant to HAVA, officials must match information on a
voter’s registration form (including name, address, date of birth and an identification number, such as a driver’s
license or Social Security number) with existing databases. HAVA delineates certain procedures that each state
must follow in constructing its database." Most importantly, state election officials and their corollary state motor
vehicle authorities are required to enter into agreements to match information in the statewide voter registration
database with that in motor vehicle databases.?®*> Furthermore, HAVA requires that each state’s motor vehicle au-
thority enter into an agreement with the Commissioner of Social Security.*

As we explained in our 2008 report, “if a match is found, the voter’s eligibility is verified and his or her name is
placed on the registration roll. If a match is not found, then the state must notify the voter and give him or her the
opportunity to present evidence of his or her identity. This sounds like a simple process, but in implementation

it takes a wide variety of forms, some of which are substantially burdensome, and potentially disenfranchising, to
eligible voters”

The “matching” step could be the most problematic for new voters, because P T P T P T
federal law is not clear as to what constitutes a “match,” and states have dif- leen the tGChnlcaI

fering standards as to what constitutes a “match” Depending on the database nature of computer
construction, typographical errors, transposed digits, hyphenated names, or data bases and

other human mistakes in the process could fail to return a match. For example, . .

an applicant filling out the form or a clerk imputting the information into the !n_e‘”_table human error,
database could transpose a driver’s license number or birthday. it Is Important that a

Some states may flag possible mismatches so that officials can intervene before matChmg Standard aIIOW
an application is rejected. Most states permit applicants who fail to match the for a means to ensure
opportunity to verify their application in person or at the polls on Election Day  than an unintentional

so that they can remain registered and vote by regular ballot. mistake will not

Given the technical nature of computer databases and inevitable human error, Iead to automatic

it is important that a matching standard allow for a means to ensure than an rejection because
unintentional mistake will not lead to automatic rejection because of a failed .

match. Unfortunately, both federal law and the laws in most of the states that we of a failed match.

surveyed remain vague and ambiguous as to a proper matching standard. HAVA
itself leaves it up to each state to “determine whether the information provided by an individual is sufficient to meet

the requirements of this subparagraph, in accordance with state law."»*

Compounding the problem is a dearth of state laws and regulations regarding voter database registration matching
standards. Only one state that we surveyed, Kentucky, is completely exempt from HAVA compliance as to coordi-
nating with motor vehicle or Social Security officials.?®® This is because Kentucky uses the entirety of the applicant’s
Social Security number when verifying a voter’s eligibility with its statewide list (HAVA'’s voter verification provi-
sions otherwise use only the last four digits of an individual’s Social Security number).

VOTING IN 2010: TEN SWING STATES

27



8¢

S3LVLS ONIMS NIL0L0Z NI BNILOA

Although Nevada’s statutes and regulations are silent, Election Law @ Moritz (based out of The University of
Ohio’s Moritz College of Law) found that Nevada uses an “exact match” standard to match identifying voter infor-
mation with statewide databases.??® In other words, if state officials cannot match, character-for-character the first
and last name, date of birth, and driver’s license, state ID or Social Security number, the prospective voter will not
appear on the registration rolls. An exact-match standard leaves no room for inadvertent error. Though it does not
make it impossible for a voter to then cast a ballot, it makes it much more difficult. Nevada law indicates that if a
county clerk notices that a voter’s registration is not complete, the clerk must mail a notice granting the applicant
15 days to provide information requested by the clerk. If the applicant does not provide the additional information
within the prescribed period, the application is void.?®” However, local officials also have the discretion to term an
application “pending” if they are not able to make a match.?® Upon providing proof of residence and identity, the
voter could cast a ballot.?®

Other states use a “hybrid” system which requires an exact match for some of the identifying information (most
often the driver’s license or last four digits of the Social Security number) but grants election officials some discre-
tion, at least under some circumstances, to approve a match once the official considers the totality of the circum-
stances that resulted in a flagged match. Of the states we surveyed, both Arizona®*® and North Carolina**! use

a hybrid match standard. In Arizona, while the identifying number (driver’s license or last four digits of a Social
Security number) must be an exact match, last names need only have five letters in common, and first names must
have three letters in common.?* This standard does not allow for mistakes in the identifying number but compen-
sates for potential human errors when confirming an applicant’s first and last names.

In the event that election officials in Arizona cannot verify a voter’s identification number, officials will notify the
applicant by nonforwardable first class mail.?*® The applicant will be given the opportunity to correct the disputed
information up until the day before the election.** If the applicant provides identification at the polls, the individual
will be permitted to vote.?*

North Carolina is classified as a hybrid state because if a voter provides only the last four digits of his or her social
security number as his or her identification and not a driver’s license number, North Carolina uses an exact match
standard for that number, as well as first and last names, month of birth, and year of birth.?*¢ This is because the
Social Security Administration’s matching system requires these exact matches as part of the system’s design.?*’
However, North Carolina uses a substantial match standard when an applicant applies with the driver’s license as
the unique identifying number. This grants local officials discretion to decide whether any possible matches could
constituent a proper match.*® Election Law @ Moritz reports that there is a 98.7 percent successful match rate
with the motor vehicle database in North Carolina, while the Social Security database has a lower rate of successful
matches.?* A memorandum from the Social Security Administration indicates that 19 percent of submitted Social
Security verification requests returned without a match.*® North Carolina state law is clear as to the consequences
for a match or non-match. If the county officials find a match and determine that the applicant is qualified to vote,
the applicant receives a notice by nonforwardable mail.**! If the postal service does not return the notice as unde-
liverable, the voter will be registered to vote.?*> On the other hand, without a match, the prospective voter must
provide identification at the polls in the form of photo identification and a document to confirm the voter’s address,
such as a utility statement.?®® Once the voter provides this identification, they may vote. To be clear, the statute
states that “the failure of identification numbers to match shall not prevent that individual from registering to vote
and having that individual’s vote counted””* As such, the voter must provide identification at the polls. If the quali-
fied voter chooses not to provide this identification, the individual may vote with a provisional ballot.?*®

Other states that we surveyed use a “substantial match” standard which accepts nicknames, common variants, and
other minor errors including additions, omissions, and transpositions of digits or characters. Colorado, Michigan
and Missouri are all states that follow a substantial match standard, although with varying flexibility.

In Colorado, the Secretary of State is charged with the responsibility of maintaining and updating the computer-
ized voter registration list in order to keep it as current as possible.?** Colorado did not roll out its new voter regis-
tration database until early 2008, far past the deadline under HAVA, and up until then much of the voter protection
community’s concern focused on the system’s ability to deal with overcapacity.>” However, in early October 2008,
focus shifted from capacity issues to purging efforts. The New York Times reported that the Colorado Secretary of
State’s office purged approximately 37,000 voters from the voter rolls in apparent violation of NVRA’s prohibition
on removal from voter rolls within 90 days of a federal election.”® NVRA requires that jurisdictions “complete, not
later than 90 days prior to the date of a primary or general election for Federal office, any program the purpose of




which is to systematically remove the names of ineligible voters from the official list of eligible voters*® A voter
can only be removed during this period upon the voter’s request, disenfranchising criminal conviction, determina-
tion of incompetence, or death within that period.*®

Common Cause of Colorado, Mi Familia Vota and the SEIU immediately filed suit to challenge the voter purge.**’
While the parties disagreed on the exact number of purged voters within the 90-day NVRA prohibition, the com-
plaint cited a statement from the Secretary of State that 12,000 voters had been purged from the rolls for reasons
not permitted by the NVRA .22 The plaintiffs cited substantial evidence that the actual number was more than
20,000 voters.?®® Five days after filing the complaint, all parties agreed on a stipulation that allowed voters who had
been removed from the rolls to vote by provisional ballot. In the event that a member of the list voted a provisional
ballot, the stipulation required county election officials to promptly verify eligibility, with any contested ballots
reviewed by the Secretary of State’s office.”®* Furthermore, the court maintained continuing jurisdiction over the
purged voters, allowing the plaintiffs to go directly to the judge to resolve problems.*® This settlement was particu-
larly striking because it shifted the burden from the voter to the state to prove why a provisional ballot should not
be counted.?®

Litigation continued after the 2008 elections. On January 21, 2010, the parties agreed to settle almost all of their
claims. The Secretary of State agreed to adopt rule changes “regarding matching criteria before duplicate registra-
tion records are cancelled, cancellation policies within 90 days of a federal election, and procedures for ensuring
that voters who do not vote in every election are not stricken from the rolls simply because they are infrequent
voters?” The Secretary must also reinstate any improperly purged voters and provide public reports on current list
maintenance processes, with advance notice required if the Secretary seeks to modify existing regulations.*

As they currently stand, Colorado’s new database rules grant election officials some discretion to evaluate matches
and correct minor applicant errors.?® For example, regarding the verification of identification, the rule states

that “[v]erification shall include a match of name, date of birth and ID number on an existing state identification
record. A match of only one or two of these items shall not be considered verification. During verification, names
given which are similar common variants or nicknames of the name shall be acceptable’”?”° Similarly, the Clerk or
Recorder “may use good judgment” and correct errors when identification numbers do not match.*”* Minor errors
are defined to include, but are not limited to, “a transposition of two numbers, or accidentally adding or omitting
a number”*? Colorado passed a new law in May 2010 that specifies that no elector’s registration record shall be
cancelled solely for failure to vote.””

Michigan, a state which has used a computerized registration database known as its Qualified Voter File (QVF)
since 1998,%”4 follows a substantial match standard for driver’s licenses and an exact match standard for Social Secu-
rity numbers.?”® Between 80 and 90 percent of all Michigan voter registrations take place as part of a driver’s license
transaction.?”® If a voter uses their driver’s license number as their identification number on their voter application,
the system will indicate both exact and possible matches.?”” Close matches are placed into an “error reconciliation
file?”® State officials then reconcile the possible matches.” If a Social Security number is used as the identifying
number, there must be an exact match of first and last names, date of birth, and the last four digits of the Social Se-
curity number itself.* If there is no match, voters must complete a verification process before they are able to cast
a ballot.®®" Fortunately, if necessary, voters are able to correct their registration after the registration deadline.?®

Michigan was until very recently involved in a lawsuit over purges to its voter registration databases.”® While its
matching standards were not directly at issue, plaintifts challenged two procedures that the state uses to remove
voters and prospective voters from the rolls. The first related to Michigan’s practice of canceling the voter registra-
tions of individuals who apply for driver’s licenses in other states.”® The Secretary of State cross-referenced the sur-
rendered Michigan driver’s licenses against the voter registration list, and then, upon finding a match, a local clerk
sent a card to an affected voter to affirm whether the individual intended to be out of state temporarily and there-
fore to remain on the rolls or not.?® Under the second procedure, once a local clerk entered a prospective voter’s
information onto a voter database, the clerk would mail the applicant a voter identification card.?®® If that voter card
was returned as undeliverable, the registration was rejected.”” The plaintiffs argued that this procedure violated
Section 8(d) of the NVRA, which prohibits a state from removing a voter from the rolls unless certain conditions
are met that include requesting confirmation that an individual has moved after a voter fails to respond to a notice
mailed after failing to appear in two general federal elections.?® In late June, 2010, Michigan entered into a settle-
ment agreement with the plaintiffs and the organization representing them, The Advancement Project. The result
of that settlement is that the state has agreed to abandon both practices.?®
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In Missouri, when an applicant submits their driver’s license number, an exact match is not required.*° Like
Michigan, however, an exact match is required for Social Security numbers. This difference in treatment arises out
of the Social Security Administration’s system, known as HAVV.? The HAVYV system searches for exact matches
on the full first name, last name, and the month and date of birth.?> Because HAVV “does not allow flexibility with
matching the name and DoB to its records to compensate for typographical errors,” there is a likelihood of a high
number of no matches, “which may lead to applicants having difficulty while registering to vote”® Election Law @
Moritz also reports that Missouri follows a troubling practice where “administrators will not try different varia-
tions on a name (e.g., ‘Bob’ vs. ‘Robert’) in order to obtain a match”** However, a representative from Missouri’s
Secretary of State’s office stated that “local election authorities are instructed to consider common nicknames and
variations in the matching process.”**®

Unfortunately, the matching standards in Illinois, Ohio, and Louisiana are difficult to ascertain. Like most of
the other states we surveyed (excluding Colorado), these states do not have clear laws, regulations or published
guidelines about their matching procedures. In Ohio and Louisiana, confusion over matching standards spurred
litigation.

The Brennan Center reported in 2006 that Illinois “intends to use a ‘substantial match’ standard.?* While many
jurisdictions may use a substantial match standard, our review confirms that the precise matching standard is left
to individual jurisdictions to decide. Illinois law states that “the county clerk or board of election commissioners
shall promulgate procedures for processing the voter registration form*’ The Illinois Voter Registration System
(IVRS) uses the identification number, first name, last name and date of birth to verify a voter’s registration. Infor-
mation entered onto the IVRS is matched against records kept in a database at the Secretary of State’s office. If the
Secretary of State runs a check and there is a problem matching, the information about the lack of a match is dis-
played and it is left to a local jurisdiction’s official to decide how to proceed.?® The Illinois State Board of Elections
explained that “many times a missed key stroke can be found as the problem. Ultimately, however, it is left to the
local administration official to decide how move forward in the event that a match is not definitive.””

Louisiana does not have any clearly ascertainable matching standards outside of the statutory guidelines that detail
the procedures officials should follow if they cannot make a match.>® If a match cannot be found, the registrar must
notify the applicant in writing and grant 10 days to respond. If the registrar is satisfied with the response, the appli-
cation is added to the rolls. If the applicant fails to respond, the applicant is notified in writing and the application
is rejected. If the applicant responds but the registrar still cannot verify the application, the applicant has 10 days

to verify his or her application in person. If the person fails to verify in person, the application is rejected. While
this process sets out the procedures to follow in the event a match cannot be made, Louisiana law and regulations
do not set out the standard for what actually constitutes a “match” The Secretary of State’s office in Louisiana
confirmed, however, that a verification is made through a match of either an applicant’s Louisiana driver’s license
number, special identification number or the last four digits of the Social Security number, and not an exact match
for the name.* Although Louisiana is not unlike the majority of states we surveyed in that we could not locate
transparent matching practices in the state’s laws or regulations, Hurricane Katrina’s reverberations continue to
disrupt the state’s electoral practices.

Hurricanes Katrina and Rita displaced hundreds of thousands of Louisiana residents, predominantly from the
vicinity of New Orleans.* The widespread chaos extended to Louisiana’s voter registration rolls. In 2007, Louisiana
Secretary of State Jay Dardenne announced that his office was “taking steps to ensure that Louisiana voters who
have registered to vote in another state cannot vote in both states”*”® The purpose of this voter purge was to remove
those that moved and then registered to vote out of state, including Hurricane Katrina and Rita evacuees. The Elec-
tions Division of Secretary Dardenne’s office compared Louisiana’s voter lists to those they obtained from Texas,
Florida, Tennessee, Georgia, Colorado, as well as New York, New York, San Diego, California and Las Vegas, Ne-
vada.** These jurisdictions constituted areas where Louisiana officials had the most requests for absentee ballots.*®
After using a match procedure comparing first names, last names, and dates of birth between Louisiana’s lists and
the out-of state lists, over 53,000 people received notices granting each recipient 30 days to submit proof that they
cancelled their out-of-state voter registration or that Louisiana officials made a mistake when they compared voter
rolls.?* If they submitted this proof, individuals remained registered and on the rolls in Louisiana — otherwise,

they received a second (final) 21-day notice requesting proof of cancellation of out-of-state voter registration.®” If
an individual did not provide proof, the Secretary removed the individual from Louisiana’s voter registration lists.
Louisiana removed over 21,000 names from its rolls via this process.**® The majority of those originally dropped
registered in areas most affected by the 2005 hurricanes.*® However, although an NAACP Legal Defense and




Education Fund lawsuit failed for want of standing,?'°

Orleans, were restored to the rolls”?!!

eventually about 6,700 of the purged voters, mostly from New

In conducting this voter purge, Louisiana required proof of cancellation of out-of-state voter registration, proof
that could not be provided if the individual in question never registered out-of-state in the first place.>'* Most dis-
turbingly, to justify its actions, the Secretary of State’s office used a state statute that applies to individuals suspect-
ed of disqualification to vote for reasons other than a change of address, such as fraud.>® Project Vote wrote a letter
to the United States Department of Justice requesting the Department to open an investigation into this matter.>'

Ohio has faced major problems with its voter registration databases. Ohio state law is silent on voter registration
database matching, including the consequences for a non-match,?* though recent directives from the Secretary of
State’s Office make an effort to address this.*

There is widespread agreement that a better database design and maintenance regimen is essential, even if this is
among the “most labor intensive and costly tasks”®"” The narrow results in the 2004 presidential election, combined
with the lack of transparency in the maintenance of Ohio’s statewide voter registration database, served to under-
cut confidence in the integrity of Ohio’s election procedures in more recent elections.*®

Ohio’s Secretary of State has herself described the database as “poorly constructed”®*® The database’s shortcomings
came to a critical point when the 2008 presidential election presented enormous challenges to voter registration in
Ohio. Efforts to register over 250,000 new voters in 2007, along with 665,900 new active voters added to the rolls
between January 2008 and that year’s registration deadline, threatened to overwhelm the state voter registration
database.?®

Given the lack of explicit law regarding matching standards for voter registration databases, the Secretary of State
complied with HAVA by promulgating procedures that required state election officials to match Social Security
numbers or driver’s license numbers with information on the voter’s registration application.?? If officials could not
locate a match, they would list the individual as “unconfirmed,” but a non-match alone did not prohibit registra-
tion.” Fraud was not the culprit in most mismatches — instead, as is the core problem with database matching,
human errors and typographical errors were most often to blame.** For example, Ohio driver’s licenses include a
number directly above an individual’s picture which is not the official driver’s license number, making it quite easy
for anyone filling out or processing the registration form to write the wrong driver’s license number.??

At some point in the run-up to the 2008 elections, “the Secretary of State may have stopped notifying counties of
registrations that could not be matched.?? The Secretary of State’s protocol was not transparent, the office’s hand-
book unclear, and lists of non-matches were not sent to local election officials.?*® At the end of September 2008, the
Republican Party of Ohio sued Ohio Secretary of State Jennifer Brunner, and won a Sixth Circuit Court of Appeals
decision “requiring the disclosure of lists of voters whose names did not match those on government databases.**
With the potential number of mismatches approaching 200,000, the Advancement Project reported that “[i]t ap-
peared...that the Republican Party wanted the list of unmatched voters to facilitate pre-Election Day challenges”**
Voting rights experts were alarmed that the Republican Party framed their case upon using matching as a strict
means of verifying eligibility in a way that completely ignored the possibility for computer and clerical error.** The
Republican Party sought to expose what it claimed was the Secretary’s violation of HAVA — the violation being that
mismatches were not shared with local election officials.?* However, if the Secretary of State made the lists public,
the plaintiffs could also then challenge voters at the polls.** In the words of Secretary Brunner, this lawsuit was

“a very orchestrated effort to suppress voting.**> The Republican Party of Ohio lost, however, when the Supreme
Court of the United States ruled that the Republican Party was unlikely to prevail on the question of whether pri-
vate litigants could sue to enforce the part of HAVA which mandated statewide voter databases.**® The Court did
not rule on the underlying question of whether Ohio’s implementation of HAVA was indeed proper.*** Ultimately,
because of Supreme Court intervention, Secretary Brunner was not required to supply the names of an estimated
200,000 new voters that failed to match with the motor vehicle or social security databases.*®

Meanwhile, separate litigation brought by Démos and the Lawyer’s Committee for Civil Rights Under Law on
behalf of the League of Women Voters of Ohio stemmed from the 2004 elections and dealt with voting machine
irregularities, extraordinary wait times, inadequate poll worker training, faulty provisional ballot distribution and
similar issues.** Most of the claims settled in 2009; however, the plaintiffs’ claims about faulty databases did not
settle.®” These claims are currently stayed and held in abeyance pending status reports by the Secretary of State’s
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office regarding steps it is taking to improve or change voter registration databases in Ohio.**® The first status
report, filed on the last day of 2009, describes efforts the Secretary of State’s office is taking to improve county-level
voter registration processing, verification of voter registration data and resolution of non-matching data, and the
voter registration database as a whole.?

The status report recognizes that “improving the processing of voter registration data at the county level is an
essential part of improving the SWVRD [Ohio Statewide Voter Registration Database]”** In addition to holding
training sessions for local officials throughout the state, the Secretary’s office is seeking to reduce “duplicate” voter
registration records, and pledged that “great care is taken to ensure that records are actually duplicative” before a
registration is cancelled.®*! The Secretary of State’s office also pledged that it is working to engage with the state’s
Bureau of Motor Vehicles [BMV] to improve verification processing and is “renegotiating contracts with the three
county registration system vendors for modifications to county-level voter registration systems to enable counties
to more easily identify and resolve voter registration data discrepancies identified by the HAVA-required compari-
son with BMV and SSA databases*

Most importantly, the Secretary is “currently negotiating with the voter registration system vendors the develop-
ment of a process for ‘flagging’ voter registration records that contain non-matching data?*® Accordingly, in July
2010 the Secretary issued a directive laying out the process for local county board of elections to resolve discrepan-
cies evidenced by non-matching data.*** Local county boards are instructed to follow a specific procedure to flag
potential non-matches so that the records may be clarified or updated, and the directive specifies that a voter’s
registration shall not be cancelled solely on the basis of non-matching data.**

The Secretary is also working with members of the Ohio legislature on comprehensive election reform legislation
(House Bill 260).2% This legislation, if passed, would establish regulations to improve the voter registration data-
base and “create legal definitions of the data to be matched and what constitutes a relevant non-match.** It would
establish rules and procedures to coordinate non-match data between boards of elections while requiring local
boards to process relevant non-matches.**® More specifically, the legislation would eliminate confusion over proper
Ohio driver’s license numbers by requiring only the official license number to appear on a driver’s license, rather
than an additional administrative number appearing over a driver’s photograph, which causes confusion in the
matching process.** The House passed its bill in November 2009, and the Senate passed a similar bill (Senate Bill 8)
in mid-December 2009. The Secretary states that she will continue to “work with legislative leaders as they seek to
reconcile these legislative proposals*®

Unfortunately, it appears that Ohio’s legislature will not be able to act soon enough for the reform legislation to im-
prove the fall 2010 election.® Secretary of State Brunner stated that the legislation needed to pass by April 2010 so
that local county officials could incorporate any major changes in time for November.?? It is still important that the
legislature use the current momentum to pass the reform legislation this year so that future elections are no longer

affected by the uncertainty that has plagued Ohio over the past few election cycles.




VOTER IDENTIFICATION

As we have described in our previous reports and elsewhere, strict voter identification laws have the potential to
disenfranchise thousands of voters, and disproportionately take the vote away from minorities, young people, the
elderly, poor people, and voters with disabilities, who are less likely to have the requisite identification. Anecdotal
evidence and academic research continues to come out demonstrating that such laws have this disenfranchising
effect and that the existence of polling place fraud—the only kind of fraud that voter identification can prevent—is
virtually nil. Even since the 2008 election period, numerous studies have been published confirming some variant
of these findings.**

In the states reviewed both in this report and the 2008 report, not much has changed, but in many cases it has not
been for lack of trying by some lawmakers. Among the new states we are covering, the laws run the gamut.

Equally as troubling are laws, and potential laws, that require that every person seeking to register to vote provide
documentary evidence that he or she is a United States citizen. This is currently the law in Arizona, and already
has had harmful effects. The Arizona law continues to be the subject of litigation.

In‘2004, the voters of Arlzqna passed a me:‘isure that requires, :?mong oth‘er‘ B etween 200 4 and 2008
things, that anyone registering to vote provide documentary evidence of citizen-

ship. On May 9, 2006, the Mexican American Legal Defense and Education more than 381000 voter
Fund (MALDEF) filed suit in the U.S. District Court for the District of Arizona reg|strat|0n apphcauons
challenging the voter restrictions of Proposition 200. There were a series of were thrown out in

interim rulings, including one by the United States Supreme Court on the eve of .

the 2006 election that allowed the measure to be implemented when it had been Arlzona because:
enjoined in a lower court. In August 2008, following a trial on the merits, the acco rding to elections
district court upheld Prop 200 and the case is currently on appeal to the Ninth OfﬁCials, they did not

Circuit Court of Appeals. . .
include sufficient
Although persons registering to vote have long been required to affirm their proof of citizenship

citizenship on their registration application under strict penalties for false ...
registration, Arizona is currently the only state that requires proof of citizenship

to register to vote.*** Between 2004 and 2008 more than 38,000 voter registration applications were thrown out in
Arizona because, according to elections officials, they did not include sufficient proof of citizenship.*** According to
court documents 90 percent of people trying to register to vote were born in United States, as they indicated on the
forms, but did not provide sufficient documentation. According to an academic study in the first year the law went

into effect,

[M]ore than 12,000 applications were rejected because of the new requirements in Pima and Maricopa
Counties alone. In addition, in the period from April until August in Pima County, only 5,872 new vot-
ers even attempted to register (1,492 were denied), compared to 2004, when more than 30,000 voters
were successfully registered. Had the laws been in effect in 2004, more than 10,000 of those new voters
would have been rejected. Of the voter registration applications rejected in Pima Country, none were
because the applicant was a non-citizen. In Maricopa County, county officials identified and charged
ten non-citizens attempting to register to vote, including three who had cast effective ballots in the 2004
election.

These individuals had been incorrectly advised by organizations that they could cast a legal ballot because they
were in the process of becoming naturalized.?*

In October, 2009 a federal appellate court panel heard oral arguments in the challenge to Prop 200 and the judges’
questions suggested that they might have some disagreement with the district court. In part the dispute hinges

on whether the law complies with the National Voter Registration Act which requires jurisdictions to accept the
federal mail-in registration form for the purposes of voter registration. The question is whether a requirement that
someone submit documentary proof of citizenship in addition to the form violates the NVRA’s mandate that the
federal form be accepted as-is. According to press reports, one of the judges, former United States Supreme Court
Justice Sandra Day O’Connor was skeptical that it was allowed to so deviate.*”
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Given that Prop 200 was part of larger measure restricting noncitizen access to government services it seems to
have been one component of an anti-immigrant agenda. This is also reflected in the voting provisions of the law
itself: all documentary evidence of citizenship may be photocopied and mailed into the registrar - EXCEPT natu-
ralization papers, which must be presented in person in its original form to the board of elections.?**

This law, and bills around the country that seek to replicate it, are just as disenfranchising if not more so than voter
identification laws. In the same way that many eligible voters will not have the identification necessary to comply
with highly restrictive voter identification laws, they will not have access to documentation that proves they are a
citizen. The only acceptable proof would really be a birth certificate, passport, or naturalization papers. This is a
much more restrictive set of options than most voter identification laws provide.

'''''''''''''''''''''''''''''''''''''' The Brennan Center has found that approximately 13 million Americans do not
If the voter does not have have ready access to such documents.** If the voter does not have those docu-
those documents on ments on hand, he or she will have to pay to acquire them, amounting to a poll
h and' he or she will have tax. Indeed, naturalization documents cost $220 to replace if they have been

. lost or damaged in some way.*® And it is unnecessary: voter registration forms
to pay tO acquire them' already require an applicant to take an oath that he is a citizen, under penalty
amounting to a pO" tax. of criminal sanctions. Why would a non-citizen take that chance, intentionally?

The truth is that non-citizens do not intentionally violate voting laws by registering and casting ballots. Doing so
would be to risk deportation and maybe jail. As the Brennan Center has detailed,*!

We are not aware of any documented cases in which individual noncitizens have either intentionally
registered to vote or voted while knowing that they were ineligible. Given that the penalty (not only
criminal prosecution, but deportation) is so severe, and the payoff (one incremental vote) is so minimal
for any individual voter, it makes sense that extremely few noncitizens would attempt to vote, knowing
that doing so is illegal.

Although there are a few recorded examples in which noncitizens have apparently registered or voted,
investigators have concluded that they were likely not aware that doing so was improper... Far more
common than these incidents of noncitizen voting are allegations of noncitizen voting that prove wholly
unfounded. These claims are often premised on matching lists of voters from one place to another, but
as with each of the examples above, upon closer inspection, the match process shows error. The inter-
pretation may be flawed, as when two list entries under the same name indicate different individuals. Or
the lists themselves may be flawed, with an individual marked due to a clerical error as voting when she
did not in fact cast a ballot.

Government citizenship records — as the government itself acknowledges — are also replete with er-
rors or incomplete information. Naturalization documentation may find its way into the government
files slowly, or not at all, leaving outdated or inaccurate information for investigators looking for fraud.
And this, in turn, leads to flawed accusations that noncitizens have been voting, when the voters in
question have in fact become fully naturalized American citizens.

Proof of citizenship requirements also block the ability of civic organizations to conduct voter registration drives
that, given the current voter registration system, are so essential to the participation of marginalized communities.
How many people walk around with their passports, birth certificates or naturalization papers?

Arizona also has an onerous identification law. All voters must present either one form of photo ID or two forms
of non-photo ID that bear the name and address of the voter. If the voter does not have the requisite identification
as the poll worker sees it, he is forced to cast a provisional ballot. That provisional ballot will not be counted unless
the voter returns to the office of the County Recorder by 5:00 p.m. on the fifth business day after a federal election
or by 5:00 p.m. on the third business day after any other election.*” In the 2006 primary, it was reported that many
Navajo in particular had problems complying with the voter ID requirement.*

Louisiana’s voter identification law?** as written is fairly restrictive among our new states. It is one of only six

states to require photo ID from all voters. This means a driver’s license, a Louisiana Special ID, or some “other
generally recognized picture ID;” a rather vaguely defined requirement open to individual poll worker interpreta-
tion. However, if the voter has only a non-photo ID, the voter can sign an affidavit to cast a ballot. According to




the letter of the law, he or she will also have to provide further identification by presenting his current registration
certificate, giving his date of birth or “providing other information stated in the precinct register that is requested
by the commissioners” It is unclear in the language of the statute what that “other information” might be; the
Secretary of State reports that polling place commissioners are trained to identify voters “by asking questions, such
as the voter’s maiden name, date of birth, or other identifying information that is contained in the precinct register”
In any case, though the law is troubling, in practice the fail-safe affidavit option seems to have resulted in few voters
having problems with the voter identification requirement in Louisiana.

It should be noted that technically a voter who is allowed to vote without the picture identification is subject to
challenge as provided in R.S. 18:565 — meaning any voter or poll worker automatically is authorized to challenge
that voter’s right to vote.®® Under that provision, “the commissioners present shall determine the validity of the
challenge. If they determine by majority vote that the challenge is valid, the applicant shall not be permitted to
vote” This means that without photo identification a voter can be completely denied the right to vote by the of-
ficials in that polling place.

In addition, if the voter does not sign the affirmation or cannot provide the “other information,” which is ill-defined,
she will be able to cast only a provisional ballot in a federal election; in a non-federal election, she will not be able to
cast a ballot at all. The provisional ballot will be counted if the parish board of election supervisors determines that
the voter was registered and eligible to vote.*®

In short, though it has not been a problem of note to date, the law itself leaves open the possibility of abuse. That
Louisiana has a stricter than average identification requirement is particularly troubling given that elected officials
and others knew about the biases in voter identification requirements well before the issue became such a contro-
versial one. Back in 1994, the U.S. Department of Justice found that African-Americans in Louisiana were four to
five times less likely than white residents to have government-sanctioned photo identification.*”

Recently there was a new wrinkle added to the Louisiana voter identification requirements. In 2009, the Louisiana
legislature passed a unique bill requiring persons who help another voter vote at the polls in accordance with Sec-
tion 208 of the Voting Rights Act present identification and sign a registration form. RS 18:564(b) was changed to
say that, “Except for a commissioner, the person assisting the voter shall present to the commissioners his Louisiana
driver’s license, his Louisiana special identification card issued pursuant to R.S. 40:1321, or other generally recog-
nized picture identification card that contains the name and signature of the person assisting the voter”

In contravention to Section 208’s provision that a voter who needs assistance can choose anyone he wants to
provide that assistance with a couple of exceptions, these new ID requirements clearly would have made it more
difficult for a voter to have the assistance of the person of his choice, and thus might have the result of disenfran-
chisement.

Fortunately, Louisiana is a state covered by the Voting Rights Act, meaning it has to submit any changes to its
election procedures to the Department of Justice prior to implementing them. After the Department of Justice
received letters objecting to the change from the voting rights community and Louisiana in turn got a request for
more information about the policy from the DOJ, the state withdrew the legislation from preclearance review in
February 2010. This meant the law would not be implemented for the time being. However, voting rights advo-
cates expect it to come up again.*®

Kentucky’s voter identification law as written is rather vague, though voting rights workers in the state say it has
not proved problematic to the voting process. Under the law, poll workers are required to confirm the identity of
each voter either by personal acquaintance or by a document, such as a driver’s license, Social Security card, credit
card, other ID card with a picture and a signature or any additional documents approved by the State Board of Elec-
tions. Voters unable to produce acceptable ID are required to vote provisionally.>®

While this sounds like it could be a system that lends itself to abuse — poll workers having a great deal of discretion
as to who they know personally or not, and what identification from any particular voter is acceptable — in practice
to date it has seemed to work adequately. Although the process is not particularly well defined or systematic, the
list of ID permitted is broad and in some places in Kentucky it is not uncommon for poll workers to indeed know
the voters.’”® However, the fact that if the voter does not have ID or ID acceptable to the poll worker must return
with ID within a certain time period is problematic. It seems that the local election administrator should take steps
to determine whether the voter was eligible and count the provisional ballot accordingly.
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The other new states under review — Illinois, Nevada and North Carolina -- all have a more reasonable iden-
tification requirement and do not require more identification than mandated by the federal Help America Vote
Act. First-time voters who register by mail and do not provide ID verification with their registration application
must present one of many different forms of photo or non-photo ID, including a copy of a current and valid photo
identification, or a copy of a current utility bill, bank statement, government check, paycheck, or other government
document that shows the name and address of the voter.

However, in Illinois, for voters wishing to vote early, a government-issued photo ID is required. And despite II-
linois” otherwise more acceptable identification laws, there have been problems with implementation of voter
identification requirements in Illinois in the past. The Election Protection 2004 report details a fair number of voter
ID issues. According to their report, “The major issues were voters not having a current address on their driver’s
license and poll workers asking all voters to present two forms of ID. In several cases, when voters could not pro-
duce the ID, they were not allowed to vote””! This type of problem goes squarely to the issue of making sure not
only that the laws on the books are fair but that poll workers are uniformly and well trained on what those laws are.
Poll workers creating their own rules about whether and what type of ID is to be demanded is a common problem
in many states®? that must be vigilantly and repeatedly addressed by election administrators as they work with poll
workers.

Bills that would require government issued photo identification at the polls and proof of citizenship in order to vote
are introduced annually in Illinois, but none have succeeded yet. Bills on these matters were again introduced in
2010 and at the time of this writing were still pending in the state senate (SB 2079, SB 2083).

Similarly in Nevada, although only HAVA ID is required, in 2004 voters filed complaints to Election Protection
about uniformed and armed police officers stationed outside polling places. One voter reported witnessing poll
workers in Clark County only asking minorities to show identification. Then, people without ID were sent to an-
other table, where they were told they were in the wrong precinct and turned away.*”> A proof of citizenship bill was
introduced in 2007 (AB 451), but failed, and there do not seem to have been any similar efforts undertaken since
then.

In states we studied in 2008, the identification laws have, for better and worse remained the same. In Michigan,
we continue to believe that it is unfortunate that voters are “required” to present photo ID, though at least if a voter
fails to do so he may sign an affidavit and then be allowed to cast a regular ballot. Not surprisingly, Election Protec-
tion found that in the 2008 election, “poll workers were often unaware that voters in Michigan who did not have

a government-issued photo ID could vote after signing an affidavit*”* This is attributable both to the unfortunate
nature of the law and again, the need for extra vigilance with respect to poll worker training and oversight on this
important procedure. At the same time, it should be noted that according to the office of Secretary of State Terri
Lynn Land, it did not receive any complaints by a voter turned away for failure to presented required identifica-
tion.?”® A bill to roll back the photo ID requirement was introduced in 2007 in the Senate, but to no avail (SB 758).
That same year a proof of citizenship bill that was introduced in 2007 was carried over but it did not go through
either (HB 5337).

In Missouri it is still the case that some form of identification is required of all voters. As was reported previously
Missouri tried to require photo ID, but that requirement was struck down as unconstitutional in Weinschenk v.
State.’”® The identification can be one of a wide range of photo and non-photo ID.*”” However, according to the
office of the Secretary of State, in accordance with Weinschenk voters who do not have proper ID may not cast

a provisional ballot. They will not be offered one. According to the Secretary’s office, the only way such a voter
may vote is if he comes back and tries to vote again with proper identification.”® Given the difficulty many voters
have getting to the polling place, standing on line and voting on a work day, it seems rather unlikely that a voter
who does not have or forgets the requisite ID would be able to return within such a short amount of time with the
identification demanded. Moreover, this is arguably contrary to the mandate of the Help America Vote Act that
requires a voter be given a provisional ballot if his or her name does not appear on the voter registration list, in the
case of some first-time voters, if they do not have the requisite ID and in the case of other voters if the poll worker
believes the voter is not eligible to vote.?”




Now that the requirement of a photo ID law has been deemed unconstitutional, some have called for passage of a
constitutional amendment in Missouri. Rep. Stanley Cox, R-Sedalia, introduced a constitutional amendment (HJR
64) this year that would allow the Legislature to enact a Voter ID measure. If the measure passes the legislature, it
would go to the voters. According to the St. Louis Post-Dispatch, “Cox’s proposal set off the usual partisan bicker-
ing, with allegations of voter registration fraud by ACORN, taking center stage. State Rep. Chris Kelly, D-Columbia,
pushed Cox to provide details of alleged cases of actual voter fraud that would be fixed by the ID proposal. Cox
pointed to allegations of registration fraud in Missouri and other states, but said he didn’t have examples of how
this law would fix any existing problems”*® On April 15, 2010 the House passed HB 1166 calling for a constitu-
tional amendment that would appear on November’s ballot authorizing a law requiring government-issued photo
identification. Representatives also passed a separate bill that would implement the law if the constitutional
amendment passes. Both measures need a second House vote before moving to the Senate.?*!

In addition, in 2008 legislators tried to pass a constitutional amendment that  [\| ow that the
would have allowed the legislature to pass requirements that voters provide .

proof of citizenship in order to vote as well as a voter identification require- requ"ement Of a phOtO
ment at the polls. Representative Cox was the sponsor behind that effort as ID law has been deemed
well, which ultimately died with the Senate’s legislative session. uncon stitutionaL some

Ohio also requires all voters to present some form of identification. There have called for passage
was, during earlier election periods, much confusion and debate over what of a constitutional
constituted acceptable identification and what information had to be con- . . .
tained in that ID for it to be accepted. amendment in M Issouri.

The confusion continued in 2008. According to Election Protection, in “some cases, poll workers insisted on more
stringent forms of ID than necessary in Ohio, where the law does not require that the address on a voter’s license
match their registration address” Some poll workers also incorrectly forced voters whose photo ID address did not
match the registration address to vote provisionally.**> Hopefully this will not be the case in 2010; a legal settlement
entered into in 2009 required Ohio to implement uniform training and instruction on Ohio’s ID requirement.*?

An omnibus election reform bill (HB 260) that has been the subject of ongoing negotiations in the Ohio state legis-
lature with the input of the Secretary of State, would eliminate a requirement that a voter’s identification show the
voter’s address.** It would also expand the types of ID a voter could present at the polling place. Moreover, the bill
would allow a voter to affirm her identity by affidavit if she didn’t have the correct ID, although certain identifying
information must be given to the election workers.?

In Colorado, it continues to be the case since our 2008 report that all voters must present one of a wide range of
types of ID that are specified in the law, which includes such items as a utility bill or student identification.? If the
voter does not have ID, according to the law, the voter must cast a provisional ballot and that ballot will be counted
if the voter was registered and eligible to vote.*” To make this determination, officials will look at records of con-
victed felons, state voter registration databases, and the state department of motor vehicles database.®® Although
there is nothing in the law that requires the voter to return at any time with ID, a local administrator told research-
ers at the election law center at the Moritz College of Law at the Ohio State University that Colorado officials do
indeed require provisional voters to return with acceptable ID.3¥

In Colorado, proof of citizenship bills have been introduced repeatedly.> They have not yet had much traction.
Voter identification laws have also been introduced perennially, and yet another one was introduced in 2010, HB
1091, that “eliminates as permissible forms of identification for such purposes a copy of a current utility bill, bank
statement, government check, paycheck, or other government document that shows the name and address of the
elector;,” essentially requiring a government issued photo ID. The bill was postponed indefinitely in the first com-
mittee.

In a perverse way, all of this is the good news. From 2008-2010 in these states, the status quo was preserved and
some already onerous requirements did not get worse, and states that had fair laws did not enact discriminatory
ones. However, that may be temporary. Virtually every one of these states has had a bill on proof of citizenship,
strict identification requirements or both in some stage of the legislative process.
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PROVISIONAL BALLOTS

The Help America Vote Act required states to let voters cast “provisional bal- At their b . I
lots” if their names were not listed on the rolls when the voters went to cast t their ESt' provisiona
their ballots. *' HAVA allowed states discretion in creating the standards for bﬂ"OtS a"0W voters to
casting and counting of provisional ballots.*? As a result standa.rds vary from cast a ballot and have
state to state — and some states have expanded their use. At their best, pro- h . d h
visional ballots allow voters to cast a ballot and have their vote counted when their V(_)te counte _W en
they might otherwise be disenfranchised. At their worst, provisional ballots th eym Ight otherW|se

lure voters into the false sense of security that they are actually voting — when be disenfranchised. At

their vote will not be counted. . .
their worst, provisional
In our 2008 report, we noted that there was a wide disparity in how and when  hallots lure voters
provisional ballots were offered to voters and counted. A review of the data .
available from the 2008 Election Administration and Voting Survey prepared into the _false sense
by the Elections Assistance Commission reveals these differences. This wide of secu rity that they
disparity in the distribution of provisional ballots and how states have counted gre actua"y Voting —
them raises serious questions about whether all voters have substantially equal Wh en th eir vote W|"
opportunities to have their votes count in federal elections. Below are the

data. not be counted.

Because the laws governing provisional ballot use have not changed signifi-
cantly since 2008, we do not expect to see very different numbers in 2010.

Provisional Ballots Cast and their Disposition3®
(Exhibited as percent of Total Ballots Cast, then percent of Provisional Ballots Cast)

AZ co IL KY LA Mi MO0 NC NV OH
Provisional Ballots Cast 46 1.9 0.7 | 0.0001 0.1 0.1 0.1 0.6 0.3 3.0
Fully Counted Ballots 70.7 71.2 35.8 20.8 46 48.0 25.1 M1 42.1 77.9
Partially Counted Ballots 0.0 12.9 0.0 0.0 0.0 0.0 0.0 8.0 0.0 0.1
Rejected Ballots 29.3 15.9 64.3 79.2 58.4 52.0 74.4 50.9 57.9 19.2

As these figures show, the implementation of provisional voting requirements is still very state specific, with some
state laws and rules allowing provisional ballots to be given to more voters and some states restricting how and
when a voter’s provisional ballot can be counted.

REASONS FOR DISTRIBUTION OF PROVISIONAL BALLOTS

Most states, in outlining when a provisional ballot should be given to a voter, appear to hew closely to the require-
ments set forth in HAVA:

+ when an individual claims to be eligible and registered to vote in the jurisdiction, but the individual’s name
does not appear on the list of eligible voters;

+ when an election official challenges the voter’s eligibility to vote;

« or, when an individual votes after the polls close as the result of a state or federal court order extending
polling hours.**

Despite the seemingly standard language, however, each state reviewed in this report seems to have implemented
these guidelines differently. As the above chart shows, Arizona and Ohio distributed the most provisional bal-
lots — with 4.6 percent of Arizona voters casting provisional ballots as a percentage of ballots cast and 3 percent of
Ohio voters casting provisional ballots. The rest of the states we reviewed distributed much lower numbers of pro-
visional ballots as a percentage of ballots cast — between .0001 and 1.9 percent. Unfortunately, we do not have the




data to account for these disparities. The EAC survey did not require election administrators to state the reason
voters were given provisional ballots.

Interestingly, the two states that distributed the most provisional ballots, Arizona and Ohio, were also the states
that counted the most provisional ballots as a percentage of provisional votes cast with Arizona at 70.7 percent and
Ohio at 77.9 percent. In both states, the survey showed that provisional ballots were rejected mostly due to the
voter ultimately not being shown to be registered in the state or casting a ballot in the wrong precinct.**

Of the states surveyed, Kentucky had the lowest distribution of provisional ballots, with only 855 voters in Ken-
tucky receiving provisional ballots — or .0001 of votes cast.**® But only 20.8 percent of those were fully counted.

The vast majority of the provisional ballots were rejected because the voter was found not to be registered or at-
tempting to cast a ballot in the wrong jurisdiction.*”

Because HAVA allows for discretion beyond certain requirements in creating the standards for distribution of
provisional ballots, we find that some states have adopted additional circumstances when provisional ballots should
be used.

Additional reasons states may allow a voter to receive a provisional ballot or require one to be distributed include:
+ voter did not have adequate identification documentation
+ voter requested an absentee ballot but is appearing in person at polls

+ voters identification documents do not exactly match how voter appears in rolls

Arizona®%, Colorado®”, Kentucky*”, Louisiana*’, and Ohio**? all require voters to vote a provisional ballot if
they are unable to show an accepted form of identification as laid out by their individual state laws.

In Ilinois,*** Nevada,*** and North Carolina,*® voters may be given provisional ballots if they are first time voters
who have registered by mail and do not have one of the forms of ID required by HAVA.

Another reason some states make voters use provisional ballots is if they have requested or received, or are noted
as having requested or received, an absentee or early ballot. Arizona**®, Colorado*”, and Ohio**® have require-
ments in this vein.

Arizona requires voters who have moved to a new precinct within the county, or have changed their names with-
out having re-registered, to vote a provisional ballot. **°

REASONS FOR NOT COUNTING PROVISIONAL BALLOTS

Just as state laws vary as to when provisional ballots are distributed, they also vary in why and under what condi-
tions they are counted, partially counted, or rejected. A review of the data available from the 2008 Election Ad-
ministration and Voting Survey prepared by the Elections Assistance Commission reveals these differences.

Common Reasons Why Provisional Ballots Were Rejected*®
(Exhibited as percent of Provisional Ballots Rejected)

AZ co IL KY LA MI MO NC NV OH
Voter Not Registered in State 32.7 58.4 46.1 35.7 56.3 0.0 75.9 79.6 85.0 46.4
Voter in Wrong Jurisdiction 0.1 19.6 1.7 50.1 12.0 0.0 42 0.4 0.3 1.6
Voter in Wrong Precinct 335 0.0 19.9 4.0 3.3 26.1 1.7 0.0 1.7 25.9
Failure to Provide Sufficient ID 5.7 39 0.2 09 05 135 0.0 1.8 14 5.0
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Common Reasons Why Provisional Ballots Were Rejected*!
(Exhibited as percent of Total Ballots Cast of All Types)

AZ co IL KY LA Mi MO NC NV OH
Voter Not Registered in State ~ 0.6266 0.1982 0.2196 0.0130 0.1338 0.0000 0.1309 05039 0.3347 0.3220

Wrong Jurisdiction 0.0019 0.0664 0.0082 0.0182 0.0285 0.0000 0.0073 0.0024 0.0012 0.0109
Wrong Precinct 0.6414 0.0000 0.0948 0.0015 0.0079 0.0102 0.0133 0.0000 0.04617 0.1796
Insufficient ID 0.1097 0.0131 0.0010 0.0003 0.0011 0.0053 0.0001 0.0111 0.0054 0.0346

Note: In each state, there were less consequential reasons for not counting the ballot. They include that the ballot was incomplete or illegible,
the ballot was missing from the envelope, there was no signature on the ballot or the signature was non-matching, or the voter already voted.
We did not include the statistics here as the numbers were much smaller.

As the data above show, the variance can be striking. The variance is perhaps the most troubling as the data clearly
show that voters have unequal opportunities to have their votes counted depending on the state in which they live.
The reason ballots are counted unequally across the states is that the laws governing whether a ballot is accepted or
partially accepted vary across states.

Voter Not Registered

It is difficult to ascertain the exact combinations of factors which contribute to a voter being improperly registered
to vote or not registered at all, despite the voter’s firm belief that he or she is registered to vote. If voter registration
laws are too arcane and burdensome, a voter may not show up as registered if she or he fails to complete or submit
a form correctly. Overly-broad or incorrectly administered purges are sometimes at fault. In addition, voters often
have registered to vote properly only to find that due to an administrative error their names do not appear on the
list. Many studies have found the registration system to be the biggest problem voters have in casting an effective
ballot.*> We would expect that is the case in these 10 states as well.

Wrong Precinct or Wrong Jurisdiction

The greatest disparity in the counting/rejecting of provisional ballots appears to stem from laws which dictate
whether a voter’s ballot can be counted even the voter casts it in the wrong precinct. Some states allow ballots cast
in the wrong precinct to be partially counted. Most do not.

In seven Of th e states Ij[ is not uncomm(?n for vot.ers jco show up ajc the wrong pre.cmct. Vojcgr hot-

. . lines show that this confusion is common either due to deliberate misinforma-
th at we reVIEWBd, if a tion, or because the voter was not properly notified of their precinct location,
voter shows up at the or simply because the voter got in the wrong line at a voting center where

wrong precin ct and fl"S multiple precincts are served at the same location.
outa pTOViSional ballot In seven of the states that we reviewed, if a voter shows up at the wrong pre-

because he is not on cinct and fills out a provisional ballot because he is not on the rolls, that entire
h Il h . ballot will ultimately not be counted. This is why provisional ballots have been
the ro S: t at_ entire derisively nicknamed “placebo” ballots. Arizona,*3 Illinois,*'* Kentucky,*'*
ballot will UItImately Michigan,*® Missouri,*” and Ohio*'® all will not count provisional ballots cast
i in the wrong precinct. The voter may assume that filling out a provisional bal-
!101: be coun_tﬁ':d ’ Th IS lot will helpgher vote be counted, butyshe is sorely mista;g(en. She would be bet-
IS Why pr0V|S|0na| ter off trying to find the right polling place. Several states including Michigan
ballots have been and Missouri have statutes or rules explicitly requiring workers to send a voter
deriSively n iCknamed who has arrived at the wrong precinct to the correct precinct to vote before
u " allowing the voter to cast a provisional ballot, and to advise the voter that if he
pIaCEbO N b aIIOts .............. votes in the wrong precinct his provisional ballot will not count.*®

However, Colorado, Louisiana, Nevada and North Carolina take a more expansive approach. Ballots are par-
tially counted if they are cast in the wrong precinct. In Colorado, if a registered voter casts a provisional ballot in
the wrong precinct but within the voter’s county of residence, the ballot will be counted for the elections in which




the voter is eligible to vote.* In Louisiana, voters in the wrong precinct can vote by provisional ballot and have
the ballot counted if they are registered to vote in the parish in which they voted and they are eligible to vote.*! In
Nevada the state will count a provisional ballot cast in the wrong precinct if it was cast in the correct congressional
district.*?> North Carolina law states that provisional ballots cast within the correct county can be counted if the
voter is eligible to vote.*”® The data show that this has an impact on how many voters are disenfranchised. In North
Carolina and Colorado, no ballots were rejected because the ballot was cast in the wrong precinct.

Failure to Provide Sufficient ID

If a voter attempts to cast a ballot without adequate identification, some state laws require those voters to cast a
provisional ballot. Whether nor not these ballots are ultimately counted depends on the requirements of state law
and how unreasonable or burdensome they are to voters. Ideally, elections officials would research the eligibility
and registration of the voter without automatically requiring the voter to return on a different day, which may cause
a new set of problems for the voter. However, if the voter does have to return with identification in order for the
provisional ballot to count, the voter should be given fair opportunity to do so. If the voter can choose between

a wide variety of documents and has ample time and opportunity to bring the proper ID to the election officials,
there is a higher likelihood those ballots will be counted. Unfortunately, in most states the process is cumbersome
and burdensome, and the provisional ballots will ultimately not be counted.

Arizona,”* Colorado,” Nevada,*”* North Carolina,"” and Ohio**® all give a range of time for voters to submit

to their local election officials or county clerks an acceptable form of identification, as does Michigan,*?* which
requires identification in its verification process when a valid voter registration record cannot be located. In
Arizona it can be as little as three days (depending on whether the election is federal or municipal), #*° while Ohio
allows ten days.”®! In Colorado for individuals who did not present proper identification but have voted in previ-
ous elections, elections administrators will verify the ballot after the close of polls based on approved databases.*
A first-time voter who did not provide ID will be mailed a letter within three days, and will be required to bring ID
to the county election office with within eight days in order for their vote to be counted.”®® Missouri is particu-
larly strict, in that voters without ID will not even be given a provisional ballot. They must instead return with a
proper ID during uniform polling hours.*** In Illinois, a provisional voter may submit additional information to
the county clerk or board of election commissioners within two calendar days after the election.*® However, she or
he is not categorically required to do so in order for the ballot to be counted—the county clerk or board of election
commissioners is required to investigate information available from other sources. In Kentucky, a voter may cast a
provisional ballot per HAVA if he or she doesn’t bring adequate identification to the polls, but according to elec-
tions administrators, it will not be counted.**®

Because the laws have not changed for 2010 we will likely see similar levels of provisional ballots being discarded
because voters failed to find the right kind of identification needed to present to election officials and to bring it to
either the polling place or to election administrators in the days following the election.

Administrative/Usability

The bulk of the other reasons provisional ballots are not counted is due to clerical and administrative rather than
structural problems. These include that the ballot was incomplete or illegible, the ballot was missing from the en-
velope, there was no signature on the ballot or the signature was non-matching, or the voter already voted. Better
ballot design and poll worker instructions can help alleviate these problems.

VERIFICATION

The purpose of verification is to determine that the voter was registered and eligible to vote. It might also be to
verify that the voter has not already voted in the election by some other means, such as by early or absentee ballot.
While the core processes of verification are similar in each state, differences arise in part because of the differ-

ent reasons for which states use provisional ballots as mentioned above. Whether or not a ballot is counted goes
directly to how thorough the process is for trying to verify that the voter was indeed eligible and registered.

Generally, in each state, when a voter casts a provisional ballot, it is accompanied by an attestation that the voter is
eligible to vote, and identifying information that can be used to verify the voter’s identity and registration sta-
tus. This voter information is typically checked against the statewide voter registration database, though election
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